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1. Before the
Federal Communi cati ons Comm ssi on
Washi ngton, D.C. 20554

In the Matter of )

)

Ai r Touch Cel l ul ar, )
Conpl ai nant, ) File No. E-97-46

)

V. )

)

Paci fic Bell, )

Def endant . )

MEMORANDUM OPI NI ON AND ORDER
Adopt ed: June 27, 2001 Rel eased: July 6, 2001
By the Conmmi ssion: Commi ssioner Abernathy not participating.
l. | NTRODUCTI ON

In this Menorandum Opi nion and Order, we grant in part and deny
in part the conplaint filed by AirTouch Cellular (" AirTouch' ")
agai nst Pacific Bell 1 pursuant to section 208 of t he
Communi cations Act of 1934, as amended (" "Act'').2 In its
conplaint, AirTouch alleges that Pacific Bell violated section
20. 113 of the Conmmission's rules because Pacific Bell did not pay
nmut ual conpensation to AirTouch, nor did the Interconnection
Agreenment between AirTouch and Pacific Bell contain any
provi sions for nutual conpensation. 4 We find that Pacific Bel

vi ol ated section 20.11 of the rules when it failed to pay nutua
conpensation to AirTouch in connection with termnating traffic

that originated on Pacific Bell's facilities. We dismss,
however, AirTouch's <claim that the Interconnection Agreenent
violated rule section 20.11 because the statute of Ilimtations

has run on that claim



A Claim

1. BACKGROUND

During the period relevant to this conplaint,
Ai r Touch controlled several cel | ul ar t el ephone
providers in California. Pacific Bell was an

i ncunbent |ocal exchange carrier (" LEC") t hat
provi ded | ocal exchange and exchange access services
in California.5 In 1993, Pacific Bell began
negoti ati ons with t he cel lul ar i ndustry in
California, leading to interconnection agreements in
1994 Dbetween Pacific Bell and individual cellular
carriers.6 On April 28, 1994, AirTouch and Pacific
Bell entered into an Interconnection Agr eenment
governing the terns and conditions associated wth
the exchange of traffic between AirTouch and Pacific
Bell .7 The Interconnection Agreenent did not
provi de " cash conpensation'' to AirTouch for the
termnation of calls that originated on Pacific
Bell's network.8

On March 7, 1994, nprior to the signing of the
I nterconnection Agreenent, the Conm ssion adopted
rule section 20.11, which requires that °~“loca
exchange carriers and commercial nobile radi o
service providers shall conmply with principles of
nmut ual conpensation.''9 Section 20.11 becane

effective on July 18, 1994, approximately three
nonths after the parties signed the Interconnection
Agreenent . 10 During the time period in which the
I nterconnecti on Agreenment was effective, Pacific
Bell did not pay "~ ~cash conpensation'' to AirTouch
for terminating traffic that originated on Pacific

Bell's network. 11 Al nost three years | at er
Air Touch and Pacific Bell entered into a new
contract for interconnection, effective Mrch 25,
1997, t hat did provi de for reci proca

conmpensation. 12 On  Septenmber 19, 1997, AirTouch
filed this formal conplaint, reserving the right to
file a supplenental conplaint for damages after the
i ssuance of a Conmi ssion decision on the nerits of
the instant conplaint. 13

[11. DI SCUSSI ON

In its Conplaint, AirTouch appears to make severa
different argunents. First, AirTouch alleges that
Pacific Bell's failure to "“provide for mut ua
conpensation in its then-existing interconnection
agreenents with AirTouch [] resulted in Pacific Bel
violating Section 20.11(b) of the Commi ssion's Rules

.""14 AirTouch also alleges that, regardl ess of
the terms of the Interconnection Agreenent, Pacific
Bell violated section 20.11(b) when it failed to pay
nmut ual conpensation to AirTouch for term nating
traffic that originated on Pacific Bell's network. 15

that Terms of Interconnection Agreenment Violated

Section 20.11(b)

5.

Ai r Touch clains that Pacific Bell violated section
20.11(b) when it failed to provide for nmut ua
conpensati on in t he 1994 I nt erconnecti on
Agreenent. 16 Pacific Bell asserts that AirTouch's

claimis barred by the statute of limtations set
forth in section 415 of the Act. AirTouch responds



that Pacific Bell's failure to conply with section
20.11(b) was a continuting violation and that the
statute of limtations began with each day that the
rule was violated. For this claim however, we
agree wth Pacific Bell that the statute of
[imtations bars AirTouch's claim

Under section 415(b) of the Act , Tlall
conplaints against carriers for the recovery of
darmages not based on overcharges shall be filed with
the Comrission wthin tw years from the time the
cause of action accrues.''17 A cause of action
accrues for purposes of section 415(b) when the
carrier does the unlawful act or fails to do what
the law requires. 18 W find that this cause of
action, which is based on the allegation that the
I nterconnecti on Agreenent violated section 20.11(hb)
of the Conmission's rules, accrued on July 18, 1994,
the date that section 20.11 becane effective.19
Ai r Touch knew when it ent ered into t he
I nterconnection Agreement that it |acked nmut ua
conpensation provisions.20 If section 20.11 required
Pacific Bell to take some action to anmend the
preexi sting Interconnection Agreenent, then t hat
obligation cane into being on July 18, 1994 21
Accordingly, AirTouch should have filed this <claim
in a conplaint on or before July 18, 1996 in order
to comply with the requirenments of section 415(b).
Because this conplaint was not filed until Septenber
19, 1997, AirTouch's claimis tinme barred.

Claimthat Pacific Bell Violated Section 20.11(b) by Failing

to Pay

Mut ual Conpensation to AirTouch

1. Section 20.11(b) Applies to Intrastate Traffic

7.

Ai r Touch next argues that regardless of t he
absence of mutual conpensation provisions in the
I nterconnection Agreement, Pacific Bell vi ol ated
section 20.11(b) of the Comm ssion's rules when it
failed to pay AirTouch nutual conpensation for
termnating calls that originated on Pacific Bell's
network.22 Pacific Bell contends that, prior to the
enactnment of the 1996 Act, the obligation to pay
nmut ual conpensati on under section 20.11 only applied
to interstate traffic.23 We disagree for t he
reasons set forth bel ow 24

The Commi ssion adopted the CMRS Second Report and
Order in 1994 to inplenment sections 3(n) and 332 of
the Act, as anended by Section 6002(b) of the
Omi bus Budget Reconciliation Act of 1993.25 The
Budget Act changed the regulatory regine with
respect to nobile service providers, by, anpbng other
things, (1) bringing all nobile service providers

under a conpr ehensi ve, consi stent regul atory
framework; (2) giving the Commission flexibility to
establish appropriate I evel s of regulation for

mobil e radio services providers; (3) mandating that
commercial nobile radio service (T"CVMRS' ') providers
would be treated as common carriers; and (4)
preenpting state regulation of entry and rates for
CMRS providers, but permtting states to petition
the Commi ssion for authority to regulate CVMRS rates
under sone circunstances. 26



9.

(b

In the CMRS Second Report and Order the Comni ssion
adopted rule section 20.11, which states in relevant
part:

) Local exchange carriers and conmercial nobile

radi o service provi ders shal | conply with
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10.

11.

12.

i nci pl es of nutual conpensation

(1) A local exchange carrier shall pay
asonabl e conpensation to a commercial nobile
rvice provider in connection wth terminating
affic that originates on facilities of the |oca
change carrier. 27

In the text of the CMRS Second Report and Order,
the Conmmi ssion stated that the nutual conpensation
requirenent is ~in Kkeeping with actions we already
have taken with regard to Part 22 providers.''28
The Comnmi ssion then cited to a 1987 proceedi ng that
affirmed principles of rmutual conpensation for
interstate swi t ching costs bet ween t el ephone
conpanies and cellular carriers.29 Paci fic Bel
argues that because the CMRS Second Report and Order
cited to a proceeding that explicitly limted the
scope of nutual conpensation to interstate traffic,
the scope of section 20.11 nust be simlarly limted
to interstate traffic. Pacific Bell states that the
Commission did not preenpt the authority of the
states to regulate nutual conpensation or other
aspects of interconnection rates. 30

We find Pacific Bell's argunents unpersuasive and
conclude that the Comm ssion intended the principles
of  nmutual conpensation to apply to intrastate
i nterconnection between LECs and CMRS carriers.
First, nothing in the text of rule section 20.11
limts its coverage to interstate services. Section
20.11 states that a LEC "~ “shall pay reasonable
conpensation to a comrerci al nobile service provider
in connection with term nating traffic t hat
originates on facilities of the |ocal exchange
carrier.''31 The text of the rule contains no
[imtations on its applicability to intrastate
traffic. In fact, to limt section 20.11 to only
interstate services would be nonsensical given that
the rule pertains to CMRS- bound traffic t hat
originates on the local exchange «carrier which

because of the Bell Operating Conpanies' prohibition
on the provision of interLATA services at the tinme,
woul d al nost entirely be intrastate traffic.

Second, in the text of the CMRS Second Report and
Order, the Conmmi ssion said that “~“[t]he principle of
nmut ual conpensation shall apply, under which LECs
shall conpensate CMRS providers for the reasonable
costs incurred by such providers in termnating
traffic that originates on LEC facilities."''32 The
text does not inpose any limtation on the scope of

the nutual conpensation requirenent. This is in
stark contrast to the very next paragraph, in which
t he Conmi ssion specifically limts a pricing
requirenent to interstate traffic only: T wle
require that LECs shall establish reasonable charges
for interstate i nt erconnecti on provi ded to
conmercial nobile radio service |licensees.''33 We
conclude that had the Conmission intended to limt

t he applicability of t he nmut ual conpensati on



Based on
carriers

13.

[l

requirenment to nterstate traffic, it would have
clearly specified such a limtation

Third, we find support for our conclusion in the
Commi ssion's 1996 Local Conpetition First Report and
Order.34 1In that order, the Comm ssion stated that

]n many cases, incunbent LECs appear to

have i nposed arrangenents that provide little

or
Wi
ch
pr
se

th
be

no conpensation for calls termnated on
rel ess networks, and in some cases i nposed
arges for traffic originated on CVRS
ovi ders' networks, both in wviolation of
ction 20.11 of our rules.35

is conclusion, the Comm ssion ordered that CMS
gi ven t he option to renegoti ate exi sting

i nterconnection agreenents to include reciprocal conpensation
provi si ons.
intrastate restriction on the scope of section 20.11, or on the
scope of mutual or reciprocal conpensation in general

2.

14.

Th

Once again, the Comm ssion nade no nmention of any

We note that the CVRS Second Report and Order does
state that the Conmission ~"will not preenpt state
regulation of LEC intrastate interconnection rates
applicable to cellular carriers at this tinme.''36

Thi s nmust be r ead in conjunction with t he
nonrestrictive nutual conpensation | anguage in that
order. Accordi ngly, we concl ude t hat t he
Conmi ssion's i ntent was to mandat e nmut ua

conpensation for the termnation of traffic that
originates on the LEC s network, but to not preenpt
state regulation of the actual rate paid by CMS
carriers for intrastate interconnection. Ther ef or e,
al t hough LECs wer e required to pay nmut ual
conpensation to CVMRS carriers for intrastate traffic
pursuant to Conmission rules, the determnation of
t he act ual rates char ged for intrastate
i nterconnection would be Ileft to the states. Based
on the reasoning above, we conclude that when the
Commi ssi on adopted the CMRS Second Report and Order

it intended to apply the mutual conpensati on
provisions of rule section 20.11 to intrastate
traffic.

e Provision of Cost Data Is Not a Prerequisite for

Mut ual Conpensati on

15.

Paci fic Bell argues that the Comm ssion's nutua

conpensati on requi rement ““required t hat each
carrier to record and segregate traffic by
originating carrier and provide cost data.'' 37
Pacific Bell contends that this requirenent stens
fromthe Commr ssion's 1989 statenent that "~ "a nutua

conpensation policy ... allows each cellular and
landline <carrier to recover its actual costs of
switching traffic for the other party.''38 W agree
with AirTouch that section 20.11 does not require
CMRS carriers to provide such cost data to be
eligible for mutual conpensation.39 The text of the
1994 CMRS Second Report and Order states nerely that
““the principle of nutual conpensation shall apply,
under which LECs shall conpensate CMRS providers for
the reasonable costs incurred by such providers in
term nating traffic t hat origi nates on LEC
facilities.'" 40 Nor does the text of section 20.11



of the rules inpose any requi renent for t he
provi sion of cost data to the originating carrier in
order to be eligible for nutual conpensation. The
Conmi ssion's statenent t hat nut ual conpensati on
allows carriers to recover their ~“actual costs'
does not itself reflect any substantive requirenent,
but rather describes one possible outcone iif the
Conmi ssion were to adopt a nutual conpensati on
regi me. Accordingly, we find that section 20.11
does not require CMRS carriers to provide cost data
to the originating carrier as a prerequisite to
eligibility for nutual conpensation

3. AirTouch Did Not Wive Its Statutory Right to Mitua
Conpensati on

16. We concl ude above that Pacific Bell should have
pai d nutual conpensation to AirTouch for termnating
traffic, pursuant to section 20.11, regardless of
the fact that the Interconnection Agreenment was
silent regarding nutual conpensation. Pacific Bel
cont ends, however, that AirTouch voluntarily traded
mut ual conpensation in exchange for other favorable
ternms, such as an option for reverse toll billing at
a special rate.41 W acknowl edge that parties may
nodi fy sonme statutory obligations under certain
ci rcunstances, such as through an express waiver of
statutory rights. 42 Based upon our exam nation of
the record, however, we find that the parties did
not nmodify the section 20.11 obligation to pay
nmut ual conpensati on. The I nterconnection Agreenent
does not contain any provisions negating the nutual
conpensation obligation.43 Pacific Bell failed to
of fer any evidence that AirTouch expressly waived

its right to nmut ual conpensati on. Mor eover ,
Ai r Touch states repeatedly that it ~“did not waive
any right to recei ve nutual conpensation.''44
Accordingly, we conclude that AirTouch and Pacific
Bell did not agree to nodi fy or negate t he

obligation to pay nmutual conpensation for t he
termnation of traffic that originated on each
ot her's networks.

Equi t abl e Defenses of Estoppel, Laches, \Wiiver

17. Pacific Bell argues that the equitable defenses of

est oppel , | aches, and wai ver bar Ai r Touch' s
conplaint.45 W find that these equitable defenses
do not operate to bar AirTouch's conplaint. We

agree with AirTouch that Pacific Bell has failed to
provi de specific authority for the availability of
equi tabl e defenses in a section 208 conpl ai nt. 46 In
any event, we reject Pacific Bell's def enses.
Pacific Bell failed to pay nutual conpensation to
Ai r Touch as expressly required under section 20.11
of our rules and, therefore, we decline to accept
Pacific's Bell's invocation of equity to avoi d
payi ng such conpensati on. Accordingly, we reject
Pacific Bell's argunent that AirTouch's conplaint is
barred by the equitable defenses of est oppel

| aches, and wai ver.

V. CONCLUSI ON

18. Based on our analysis above, we find that Pacific
Bell violated section 20.11 of the Commission's



rules when it failed to pay nutual conpensation to
Ai r Touch for termnating traffic that originated on
Pacific Bell's net wor k. We dismss Ai r Touch's
claim however, that Pacific Bell violated section
20.11 when it failed to include nmutual conpensation
provisions in the Interconnection Agreenment, because
such claim is barred by the statute of Ilimtations
contained in section 415(b) of the Act. 47

V. ORDERI NG CLAUSES

19. Accordingly, IT IS ORDERED, pursuant to 8§ 1
4(i), 4(j), 207, 208, and 209 of the Act, 47 U.S.C
8§ 151, 154(i), 154(j), 207, 208, and 209, and
section 20.11 of the Commission's rules, 47 CF.R §
20.11, that the formal conplaint filed by AirTouch
Cellular against Pacific Bell is GRANTED to the
extent indicated herein.

20. 1T IS FURTHER ORDERED that AirTouch Cellular
pursuant to section 1.722 of the Commission's rules,
47 C.F.R 8§ 1.722, MAY FILE a supplenental conpl aint
concerni ng danmages relating to our findings in this
Order within 60 days of the date of this decision.

FEDERAL COVMUNI CATI ONS COWM SSI ON

Magal i e Roman Sal as
Secretary
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