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Before the
Federal Communi cati ons Comm ssi on
Washi ngton, D.C. 20554

In the matter of )
)
SBC Comuni cations Inc. ) File No. EB-00-IH- 0432
)
Apparent Liability for ) NAL/ Acct. No. 200132080011
Forfeiture )
)
)
)

ORDER ON REVI EW
Adopted: May 24, 2001 Rel eased: May 29, 2001

By the Conmi ssion: Comm ssioner Furchtgott-Roth dissenting and
i ssuing a statenent.

l. | NTRODUCT! ON

1. In this order, we affirmthe March 15, 2001 Order of
Forfeiturel i ssued by the Enforcenment Bureau (" ~Bureau'') finding
SBC Communi cations, Inc. (T°SBC ') to have willfully and
repeatedly violated certain of the conditions inposed when the
Conmi ssi on approved the nerger application of Aneritech Corp
(" Anmeritech'') and SBC.2 W also affirmthe Bureau's inposition
of a forfeiture penalty of eighty eight thousand dollars
($88, 000. 00) upon SBC. Therefore, we deny SBC s April 16, 2001
Application for Review

1. BACKGROUND

2. Under the nmerger conditions, SBC was required to submt
speci fic performance data to the Conmmi ssion. An independent



audit by Ernst and Young of SBC s conpliance with the nerger
conditions reported ““material'' violations of the nerger

condi tions, including "~"instances of nonconpliance regarding the
accuracy of performance data.''3 1In addition, the auditor also
stated that SBC s "~ “annual conpliance report did not
appropriately disclose all errors related to performance
nmeasurenents.''4 Based on the underlying data in SBC s nonthly
filings with the Commi ssion, the deficiencies in those filings
noted in the independent audit report, and the statenments nade by
SBC in its Assertion on Conpliance5 acconpanying the audit
report, the Bureau issued a Notice of Apparent Liability6 and
then a Forfeiture Order.

3. Inits Application for Review, SBC raises the sane
argunents it made in its Response to the NAL. Specifically, SBC
contends that: 1) the Forfeiture Order is unlawful because SBC
has substantially conplied with perfornmance reporting
obligations; 2) any nonconpliance was not willful; and 3) the
Bureau's cal culation of the forfeiture anpunt is arbitrary.

I, DI SCUSSI ON

4. Based upon our review of SBC s Application for Review
and the record in this matter, we find no reason to reverse the
Bureau's decision in this case. Accordingly, we adopt the
reasoni ng of the Forfeiture Order and incorporate the sane here,
with the linmted additional comrents bel ow.

5. We reject SBC s contention that it has substantially
conplied with its performance reporting obligations.7 Using
m sl eadi ng statistics and ~“apples to oranges'' conparisons, SBC
argues that its performance reports were "~ near-perfect'' and
that the Bureau's finding of substantial nonconpliance is
" preposterous.''8 CQur exam nation of the data points inpacted
by SBC s errors reveal that SBC has significantly overstated the
accuracy of its filings. For instance, in Attachment Ato its
Application for Review, SBC conpares 17 " “alleged errors'' for
January 2000 with nore than 1500 " “total neasures and submeasures

reported.'' A nore appropriate calculation would conmpare the 17
types of errors described in the Forfeiture Oder to the 60
performance nmeasurenents for the SWBT, PacBell, and Nevada Bel

regions. This calculation would rai se SBC s non-conpliance rate
to 28 percent. Moreover, each of the 17 types of errors inpacted
numer ous reported neasures.9 Qur own anal ysis concl udes that

SBC s reporting violations in its January, 2000 report affected
546 data points out of the 2769 neasures SBC reported that nonth
for all seven states in SBC s SWBT, PacBell, and Nevada Bel
regions. Thus, we find that al nost 20 percent of SBC s data for
January 2000 was flawed. To the extent that |ater reports

contai ned fewer errors, we find that they were nonethel ess part
of a pattern of nonconpliance sufficient to warrant forfeiture.

6. We also reject SBC' s contention that no forfeiture is
appropriate because SBC s errors represented reasonabl e
interpretations of the Business Rules.10 Like the Bureau, we
find that the rules at issue were clear, and that SBC
unilaterally nodified these rules in the way in which it reported
the data without first obtaining the necessary perm ssion. The
SBC/ Aneritech Merger Order clearly stated that SBC was required
to obtain explicit approval fromthe Conm ssion for any changes
it wished to inplenent in the Business Rules.11 Mbreover, we
reject SBC s argunent that the Common Carrier Bureau's alleged
failure to object to these unrequested changes constituted
consent to their inplenentation.1l2 The Common Carrier Bureau
informed SBC in May, 2000 that it was concerned about SBC s
failure to seek Conm ssion approval of several changes to the



Busi ness Rul es before they were inplenented and reiterated the
prior approval requirenment.13 Thus, we reject SBC s argunent
that its reporting of certain performance nmeasurenents in a
manner contrary to that clearly stated in the Conm ssion's
Busi ness Rul es was reasonabl e. 14

7. We also reject SBC s suggestion that certain of its
interpretations of the Business Rules were not only reasonabl e,
but were the only reasonable interpretation, i.e. that the
Bureau's interpretation was sinply wong.15 Contrary to SBC s
assertion in this regard, we find that the Business Rules for
performance nmeasurements 4c, 12b, and 12c clearly specify the
di saggregation |l evel to be used, and that SBC did not follow
these requirenments. The auditor found material errors, and
SBC s own Assertion on Conpliance confirns that there were
““disaggregation errors,'' in these neasurenents. 16 Therefore,
we affirmthe Bureau's findings.

8. We agree with the Bureau's determ nation that SBC
willfully and repeatedly failed to conply with the merger
conditions.17 As the Bureau correctly stated, it has |ong been
established that the word ~“willfully,'' as enployed in section
503(b) of the Act, does not require a denonstration that SBC knew
that it was acting unlawfully. Section 503(b) requires only a
finding that SBC knew it was doing the acts in question and that
the acts were not accidental. Even assum ng, noreover, that we
accept SBC s argunment that M dwest Radi o-Tel evi sionl8 sonehow
requires the Conmission to find a | ack of concern or indifference
on the part of the licensee for conmpliance with our rules before
we may assess a forfeiture, SBC s repeated and substantia
viol ati ons of the relevant Business Rules denonstrate a |ack of
care sufficient to satisfy SBC s proffered w |l ful ness standard.
G ven the nunber of violations at issue, SBC has failed to
denonstrate that its conduct reflected diligence in conplying
with the Comm ssion's requirenents.

9. Finally, we find that the Bureau's cal cul ation of the
forfeiture penalty is reasonabl e and appropriate. Section
503(b)(2) (D) of the Act and the Forfeiture Policy Statenment allow
t he Conmi ssion considerable flexibility to determine the
appropriate forfeiture.19 Contrary to SBC s contention, the
Bureau was not required to limt its consideration of SBC s past
hi story of nonconpliance to cases involving performance
measur enent reporting.20 The Bureau appropriately considered
adj udi cated findings of violations of the Act or Conm ssion rules
by SBC other than violations of the nerger reporting
requirenents. We also reject SBC s assertion that the Bureau may
have " “double counted'' the fact that the violations were
repeated by using that fact both to determine that a forfeiture
was warranted under 47 U.S.C. §8 503 (b)(1)(A) and to determ ne
that an upward adjustnment of the base forfeiture amunt set forth
in the Forfeiture Policy Statenent was appropriate.21 There is
not hi ng unl awful or inappropriate about taking account of the
repeated nature of the violations in both contexts. In sumary,
we find nothing unreasonable in inposing a $88,000 forfeiture on
a conpany of SBC s resources for the types of violations at issue
her e.

I'V. ORDERI NG CLAUSES

10. For the reasons discussed above, |IT IS ORDERED t hat,
pursuant to sections 1, 4(i), 4(j), and 503 of the Act, as
amended, 47 U.S.C. 88 151, 154(i), 154(j), and 503, the
Application for Review filed by SBC Comruni cations |S DENI ED

11. IT IS FURTHER ORDERED THAT, pursuant to section 503(b)



of the Act, 47 U S.C. § 503(b), and section 1.80 of the

Conmi ssion's Rules, 47 C.F.R 81.80, SBC Conmuni cations SHALL
FORFEIT to the United States Government the sum of eighty eight

t housand dollars ($88,000.00) for willfully or repeatedly
violating the Comm ssion's nerger conditions in the SBC/ Aneritech
Mer ger Order.

12. IT IS FURTHER ORDERED t hat paynent shall be nmade in the
manner provided for in section 1.80 of the Comr ssion's rules, 47
CFR 8 1.80, within 30 days of release of this order. |If the
forfeiture is not paid within the period specified, the case will
be referred to the Department of Justice for collection pursuant
to section 504(a) of the Act, 47 U S.C. § 504(a).

13. IT IS FURTHER ORDERED that a copy of this Order on
Revi ew shall be sent by Certified Mail/Return Recei pt Requested
to SBC Conmmunications, c¢/o Sandra L Wgner, Vice President-
Federal Regul atory, 1401 | Street, N.W, Suite 1100, Washington
D. C. 20005.

FEDERAL COVMUNI CATI ONS COWM SSI ON

Magal i e Roman Sal as
Secretary

O DI SSENTI NG STATEMENT OF
COW SSI ONER HAROLD FURCHTGOTT- ROTH

RE: SBC COVMUNI CATI ONS | NC. APPARENT LI ABILITY FOR FORFEI TURE
ORDER ON REVIEW FILE NO. EB 00-1 H- 0432, NAL/ACCT. NO.
200132080011.

| respectfully dissent fromthe Comni ssion's decision to
affirmthe Oder of Forfeiture issued by the Enforcenment Bureau
(Bureau) finding SBC Communi cations, Inc. (SBC) to have willfully
and repeatedly violated certain of the conditions inposed when
t he Commi ssion approved the nmerger application of Anmeritech Corp
and SBC. | amtroubled by the Comm ssion's finding that SBC
Twillfully'' and " “repeatedly'' violated the conplex set of
rul es i nposed by the nerger conditions. Although the Bureau and
the Commssion find that the rules at issue were “~“clear,'"' |
suspect that they were at the very | east open to reasonable
di fferences of interpretation. | would have preferred an ongoi ng
di al ogue with SBC to reach an understandi ng of SBC s obligations
under the nmerger conditions, rather than finding a willful
violation of our rules. Although | do have continui ng concerns
about the nmerger conditions, this is not the basis of my concern
here. Once adopted, | expect strict conpliance with the
Commi ssion's rules. But rules nmust be clear if they are to be
fairly enforced.
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