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2000

By the Conmi ssion:

l. | NTRODUCT! ON

In this Menorandum Opi nion and Order, we disnm ss with prejudice
the formal conplaints filed by AT&T Corporation (" AT&T' ') and
MCI Tel ecommuni cati ons Corporation and MClnetro Access

Transmi ssions Services, Inc. (collectively, “"MI'') against Bel
Atl antic Corporation (" "Bell Atlantic''), alleging that Bel
Atlantic violated the pricing requirenment set forth by the

Commi ssion in its order approving the merger of Bell Atlantic and
NYNEX Corporation (T NYNEX ').1 The objectives that the

Commi ssi on sought to achieve in establishing the pricing
condition have now been net, both by the nethodol ogi cal decisions
of the relevant state public service comm ssions and by the U S
Suprene Court's reinstatenment of our forward-|ooking cost

requi renent for purposes of state arbitration proceedi ngs under
47 U.S.C. 88 251 and 252. For that reason, for reasons of

comty, and in light of the procedural framework established in

t he Tel ecommuni cations Act of 1996 (" 1996 Act''),2 we therefore
di smiss the conplaints with prejudice.

1. BACKGROUND

On August 14, 1997, the Conmi ssion granted a nunber of
applications fromBell Atlantic and NYNEX seeki ng approval to
transfer control of certain |licenses and authorizations from
NYNEX to Bell Atlantic in connection with their proposed nerger
We approved the license transfers subject to several conditions
that were proffered in the first instance by the nerging
conpani es.3 The Conm ssion incorporated these conditions into
the Merger Order and made them "~ express conditions of our
approval of the transfer of licenses and certificates.''4

One of these conditions relates to Bell Atlantic's pricing of
unbundl ed network elenents (° UNEs''), interconnection, and
transport and termnation. This condition states that " Bel

Atl antic- NYNEX nust offer in negotiations, and in certain

i nstances in proposals to state conmi ssions, rates for

i nterconnection, UNEs, and transport and ternination that are
based upon the forward-Iooking cost of providing these itens.''5
At the time, the U S. Court of Appeals for the Eighth Circuit had
only recently vacated on jurisdictional grounds the pricing rules
t he Comnmi ssion had previously adopted for all incunbent |oca
exchange carriers; those rules enployed a particul ar species of
forward-1| ooki ng cost known as Total Elenent Long-Run |ncrenenta
Cost (T "TELRIC ').6 Through the pricing condition, the
Commi ssi on sought, with respect to Bell Atlantic, to alleviate
the uncertainty caused by the Eighth Circuit's decision and
mtigate any potential harmto conmpetition. |In particular, the
Conmi ssi on was concerned that, freed fromthe Conmmi ssion's
vacated pricing rules and in the absence of this merger
condition, Bell Atlantic mght charge UNE rates based on

hi storical rather than forward-| ooki ng costs.

AT&T and MCI filed separate formal conplaints agai nst Bel
Atlantic alleging violations of the Merger Order's pricing
condition in seven jurisdictions: Delaware, the District of

Col unmbi a, Maryl and, New Jersey, Pennsylvania, Virginia, and West



Virginia.7 According to conplainants, the Merger Order requires
Bell Atlantic to propose rates for UNEs and interconnection based
on the TELRI C standard. Conplainants allege that, follow ng the
effective date of the Merger Order, Bell Atlantic refused to nake
new proposals that net the TELRI C standard, but instead pressed
on with the rates it had previously proposed in each
jurisdiction. AT&T and MCI contend that these proposals were

i nconsistent with TELRIC both on general grounds and with respect
to numerous specific cost inputs. They nmaintain that, to varying
degrees, Bell Atlantic's proposed rates have been accepted in
each of the seven relevant jurisdictions and incorporated into
its interconnection agreenents. According to conplainants, the
resulting UNE prices have effectively prevented them from
conpeting in those jurisdictions.

Bell Atlantic denies these allegations.8 Bell Atlantic first
asserts that the conplaints fail to state a cl ai m because
conpl ai nants have not alleged that Bell Atlantic nade any pricing
proposal s subject to the Merger Order. Bell Atlantic also argues
that AT&T and MCI are sinply attenpting to re-litigate issues

al ready presented to, and resolved by, the state conm ssions.9
Finally, Bell Atlantic states that the Merger Order does not
require the use of TELRIC pricing in particular but rather
forward-1| ooking cost generally. Bell Atlantic contends that its
proposal s are consistent with such a nethodol ogy and that, in any
event, its rate proposals also conformto TELRI C on both a
general basis and with respect to the specific inputs identified
by AT&T and MC

M. DI SCUSSI ON

Before reaching AT&T's and MCl's clains, we first nust address
Bell Atlantic's notions to dism ss the conplaints. Under our
rules, a formal conplaint shall be disnmissed if it does not state
a cause of action under the Communi cations Act of 1934, as
anended (the "“Act'').10 Bell Atlantic asserts four arguments in
favor of dismissal: (1) that conplainants have failed to allege
that Bell Atlantic nmade any proposal s subject to the Merger
Order; (2) that conplainants' clains are noot because Bel

Atl antic's proposals have al ready been reviewed by the state
commi ssions; (3) that we should dismss the conplaints on the
basis of comty in light of the state conm ssions' ratemaking
proceedi ngs; and (4) that the conplaints are wong on the merits.
We find that AT&T and MCl's conplaints should be disnissed
because of the U S. Suprene Court's reinstatenent of our forward-
| ooki ng cost requirenment and the state commi ssions' adoption of
their own nechanisns for determ ning UNE prices based on forward-
| ooki ng econonmi c cost. As explained bel ow, these events have
fulfilled the Merger Order's parallel pricing requirement. W
therefore grant Bell Atlantic's nmotions to dismss the fornal
conplaints filed by AT&T and M

In the 1996 Act, Congress authorized the state conm ssions,
subject to review in the federal district courts, to resolve
intercarrier disputes concerning the rates that incunbent LECs
may charge their conpetitors for interconnection and UNEs. When
resol ving such disputes, the state commi ssions nmust set such
rates under the substantive standards of sections 251 and 252.11
In our Local Conpetition Order, we required the state conm ssions
to set interconnection and UNE prices based on TELRIC. 12

Soon after we rel eased the Local Conpetition Order, a nunber of
i ncunbent LECs and state comm ssions chall enged our rules, both



on jurisdictional grounds and on the nmerits. The U S. Court of
Appeals for the Eighth Circuit stayed and | ater vacated our
pricing rules on jurisdictional grounds, finding that the states
had excl usive authority over the pricing of interconnection and
UNEs and that the Commi ssion therefore |acked authority to
establish a nationw de pricing regine.13

Less than a nonth after the Eighth Circuit vacated our pricing
rules, we issued the Merger Order.14 |In that order, we observed
that, by vacating our rules requiring the states to adopt fina
rates based on forward-|ooki ng econonic cost, the Eighth
Circuit's decision had " “created even greater uncertainty as to
the pace of the devel opment of conpetition.''15 This nerger
condition was designed to reduce that uncertainty in order to
mtigate the negative inpacts of the proposed nerger on
conpetition. Wth Bell Atlantic's assent, and consistent with
the Eighth Circuit's decision, we required Bell Atlantic at |east
to propose rates for UNEs and interconnection in accord with a
forwar d-1| ooki ng net hodol ogy. Qur object was to assure new
entrants that they would not have to pay rates inconsistent with
t hat met hodol ogy. Where a state adopted such a nethodol ogy in
setting rates for interconnection and UNEs, however, that
objective would be fulfilled and challenges to allegedly
deficient proposals by the nmerged conmpany rendered academ c. 16

During or shortly after this same period, in the markets served
by the nerged conpany, each of the state commissions in the
jurisdictions at issue here announced that it would follow
pricing standards consistent with the theory of forward-Iooking
econonmic cost.17 As a result, the gap that we designed the
merger condition to fill never energed. Moreover, the Suprene
Court's reinstatement of our pricing rules in 1999 restored an
explicit federal |egal requirenent that the states enploy a
forwar d-1 ooki ng cost nethodol ogy and ensured that, under the
wel | -established procedures of section 252(e)(6) of the Act, the
federal courts would enforce that nmethodol ogy on review 18

AT&T and MCI assert that the state conmi ssion decisions should
have no effect on this case because those decisions relied on
Bell Atlantic's allegedly inproper proposals to reach -- in
conpl ainants' view -- incorrect and conflicting results with
respect to nunerous cost inputs.19 Conplainants argue that
conpetition has been harned because, they contend, the state
commi ssi ons have erroneously failed to ensure rates based on

f orwar d- | ooki ng econom ¢ cost.20 According to conplainants, the
Conmi ssion should order Bell Atlantic to revise its rates to
correct the alleged errors.

But conpl ai nants are already pursuing (or have had the
opportunity to pursue) review of those rates in the federa
district courts pursuant to section 252(e)(6).21 The Merger
Order, noreover, does not require us to conduct such an

exam nation here. Rather, the Merger Order was designed to fil
the gap created by the Eighth Circuit's jurisdictional decision,
whi ch has now been reversed. |In accordance with the 1996 Act's
directives and our rules, the state conm ssions have affirmed
their comritnent to forward-1ooking pricing, and, under the
Suprene Court's decision, the federal district courts are

avail able to enforce that nethodol ogy on review. Put another
way, the substance of the pricing nmethodol ogy that the state
commi ssi ons have enpl oyed (and rmust continue to enploy) in
section 252 proceedi ngs whol ly subsunes the substance of the
nmerger condition at issue here. Because that nerger condition



i nposes no cost net hodol ogy requirenment that is not independently
applicable in section 252 proceedings, the only question is

whet her, as a procedural nmatter, the merger condition conpels us
to duplicate the rate inquiry that Congress entrusted to the
state commi ssions and the federal courts on review The answer is
no: the nerger condition was designed to ensure the use of a
forwar d-1 ooki ng cost nethodol ogy as a substantive matter; it was
not i ndependently designed to bypass the statutory procedura
framework for ensuring conpliance with that nethodol ogy under
section 252. Conplainants' contrary position msconstrues the
purpose of the Merger Order and coul d unnecessarily raise
substantial conmity concerns.

Finally, the Eighth Circuit's decision on remand from the Suprene
Court22 (to the extent that it is relevant to the period covered
by these conplaints) is fully consistent with our decision here.
In January 1999, the Suprene Court reaffirnmed our general pricing
jurisdiction and then remanded to the Eighth Circuit for review
of our pricing rules on the nerits. Oral argunment was held in
Sept enber 1999, but the Eighth Circuit's decision was not issued
until July 18, 2000. Although the Eighth Circuit invalidated
sonme aspects of our pricing rules, it affirmed our requirenent
that UNE rates be based on forward-|ooking rather than historica
costs.23 Even in the absence of further review of the Eighth

Circuit's decision, that requirement will therefore remain
bi nding on Bell Atlantic for purposes of sections 251 and 252 and
will continue to be enforced by the procedures set forth in

section 252. As noted above, we interpret the Merger Order to
require use of forward-Iooking costs in general rather than any
particul ar species of forward-|ooking cost methodol ogy, such as
TELRIC. 24 There is thus no inconsistency between the Ei ghth
Circuit's decision and our rationale for dismssing these
conpl ai nts.

I'V. ORDERI NG CLAUSES

Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(i), 4(j),
201(b), and 208 of the Communi cations Act of 1934, as anended, 47
U S.C. 88 151, 154(i), 154(j), 201(b), 208, and Section 1.728(a)
of the Commission's rules, 47 CF.R 8§ 1.728(a), that the fornal
conplaints filed by AT&T Corporation, MCl Tel ecommuni cations
Corporation and MCImetro Access Transm ssions Services, Inc., ARE
DI SM SSED W TH PREJUDI CE

FEDERAL COVMUNI CATI ONS COWM SS| ON

Magal i e Roman Sal as
Secretary

1 Applications of NYNEX Corp., Transferor, and Bell Atlantic
Corp., Transferee, for Consent to Transfer Control of NYNEX
Corp. and its Subsidiaries, Menorandum Opinion and Order, 12 FCC
Rcd 19985 (1997) (" Merger Order'').

2 Tel ecommuni cati ons Act of 1996, Pub. L. No. 104-104, 110
Stat. 56, codified at 47 U.S.C. 88 151 et seq.

3 Merger Order., 12 FCC Rcd at 19992, ¢ 12; id., 12 FCC at



20069, 1 178.
4 Id., 12 FCC Rcd at 20070, ¥ 180.

5 Id., 12 FCC Rcd at 20072-73, ¢ 185 (footnote omtted). See
also id., 12 FCC Rcd at 19992, ¢ 13 ("[Bell Atlantic] also
commit[s] to offer interconnection, unbundl ed network elenents
and transport and termination at rates based on forward-I ooking
econonmic cost"); id., 12 FCC Rcd at 20111, Appendix C (Condition
6) .

6 See | nplenentation of the Local Conpetition Provisions in
t he Tel ecomuni cations Act of 1996 and Interconnection between
Local Exchange Carriers and Comrercial Mbile Radio Service
Provi ders, First Report and Order, 11 FCC Rcd 15499 (1996)
(" " Local Conpetition Oder''), vacated in part, lowa Uilities
Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997), aff'd in part, rev'd
in part sub. nom AT&T Corp. v. lowa Uilities Bd., 525 U. S. 366
(1999), vacated in part on remand sub. nom lowa Uilities Bd.
v. FCC, No. 96-3321, 2000 W. 979117 (8th Cir. July 18, 2000).

7 See Conplaint of AT&T Corp. ( ~AT&T Complaint''), AT&T
Corp. v. Bell Atlantic Corp., File No. E-98-05 (filed Nov. 10,
1997); Conplaint of M Tel ecommunications Corp. and Mlnetro
Access Transm ssions Services, |Inc., M Tel ecomunications
Corp., et al. v. Bell Atlantic Corp., File No. E-98-12 (filed
Dec. 19, 1997).

8 See Answer of Bell Atlantic Corp., AT&T Corp. v. Bell
Atlantic Corp., File No. E-98-05 (filed Dec. 15, 1997); Motion
to Dismss by Bell Atlantic Corp., AT&T Corp. v. Bell Atlantic
Corp., File No. E-98-05 (filed Dec. 15, 1997); Answer of Bell

Atlantic Corp., M Tel econmunications Corp., et al. v. Bell
Atlantic Corp., File No. E-98-12 (filed Jan. 23, 1998); Motion
to Dismss by Bell Atlantic, M Tel econmuni cati ons Corp., et

al. v. Bell Atlantic Corp., File No. E-98-12 (filed Jan. 23,
1998).

9 W will refer to the public utility comm ssions for the
seven relevant jurisdictions collectively as "~ “the state
conmi ssions. "'

10 47 C.F.R § 1.728(a).

11 47 U.S.C. 88 251, 252; see also AT&T Corp. v. lowa
Uilities Bd., 525 U. S. at 384-85.

12 Local Competition Order, 11 FCC Rcd at 15844, { 672.
13 lowa Utilities Bd., 120 F.3d at 800.

14 The Eighth Circuit vacated our pricing rules on July 18,
1997. Id., 120 F.3d at 784. W adopted and rel eased the Merger
Order on August 14, 1997. Merger Order, 12 FCC Rcd at 19985.

15 Id., 12 FCC Rcd at 19988, 1 4.

16 The Merger Order explicitly requires Bell Atlantic to
propose rates based on "~ forward-|ooking econonic cost''
generally, rather than TELRIC in particular. See id., 12 FCC
Rcd at 19992, ¢ 13; id., 12 FCC Rcd at 20072-73, ¢ 185.
Conpl ai nants nonet hel ess argue that the merger conditions in
fact inpose a requirement to follow TELRIC, they rely on an



acconpanyi ng footnote in which, citing several passages from our
prior orders, we noted that ~"[t]he Conmi ssion has outlined the

theory of ~“forward-1ooking econonmi c cost' in its Local
Conpetition and Uni versal Service orders.'' Id., 12 FCC Rcd at
20073, ¢ 185 n. 345. In citing past exanples of approaches to

forward-1|ooking cost, we did not sonehow confine the term
““forward-1ooking economic cost'' to those exanples, nor did we
convert the requirement in the text of the Merger Order -- that
Bell Atlantic enploy forward-|ooking costs as a general matter -
- into a nore rigorous requirenment that Bell Atlantic enploy a
particul ar variant of forward-|ooking economc cost, such as
TELRIC. If we had intended to inpose the latter kind of
requi renent, we would have put Bell Atlantic on notice of that
fact by saying so.

17 As denobnstrated below, each of the state conm ssions
adopted the theory of forward-1ooking economic cost as its
pricing met hodol ogy.

Del awar e: See, e.g., Bell Atlantic-Delaware, Inc. v.
McMahon, 80 F. Supp.2d 218, 235 (D. Del. 2000) (noting
that, following Eighth Circuit's decision, the Delaware
public service conmi ssion “~“voluntarily adopted the Loca
Conpetition Order's TELRI C nethodol ogy even though that
portion of the Local Conpetition Order had never gone into
effect.'")

District of Colunbia: See Consolidated |Issues Raised in
Petitions for Arbitration Pending Before the Public Service
Conmi ssi on, Tel econmuni cati ons Arbitrati on Case, Order No.
5, at 5-6, 1996 W. 694995 (D.C. Pub. Serv. Commin Nov. 8,
1996) (adopting FCC s TELRIC " “proxy rates'' as interim
rates based on the unani nous agreenent of "“all the parties
to this proceeding ').

Maryl and: See Approval of Agreements and Arbitration of
Unresol ved |ssues Arising Under Section 252 of t he
Tel ecommuni cati ons Act of 1996, Case No. 8731, Phase 11,
Order No. 73707, 180 P.U. R 4th 521 (Md. Pub. Serv. Conmn
Sept. 27, 1997) (adopting forward-looking cost pricing
nmet hodol ogy) .

New Jersey: See In the Mtter of the Investigation
Regar di ng Local Exchange Conpetition for Tel ecomrunications
Servi ces, Tel ecomunications Decision and Order, Docket No.
TX95120631, at 9, 1997 W 795071 (N.J. Bd. Pub. Utils. Dec.
2, 1997) (" [T]he Board hereby adopts the principles upon
which the FCCs TELRIC npdel is based. Adopt i ng a
nmet hodol ogy based on forward-| ooki ng, econom c costs .

will best replicate to the extent possible the conditions
of a conpetitive market'').

Pennsyl vani a: See Application of MFS I ntel enet of
Pennsyl vania, Inc., MFS Phase IIl, InterimOrder, Docket
Nos. A-310203F0002, et al., at 13 (Pa. Pub. Uil. Comrn

April 10, 1997) (" "we will continue to use TELRIC as a too
to evaluate the proposals before us and view the [Loca
Conpetition Order] as instructive in the proper application
of a long-run incremental cost nethodology''; final order
adopted Interim Order concl usion).

Virginia: See, e.g., GIE South, Inc. v. Mrrison, 199 F.3d
733, 739, 747 (4th Cir. 1999) (finding that, following the



Eighth Circuit's decision, the Virginia state comr ssion
nevert hel ess adopt ed f orwar d- | ooki ng econoni c cost
nmet hodol ogy that conplied with TELRI C)

West Virginia: See Petition to Establish a Proceeding to
Review the Statenent of Generally Available Terns and
Conditions Ofered by Bell Atlantic in Accordance wth
Sections 251, 252, and 271 of the Tel ecomuni cations Act of
1996, Order on Arbitration, Case Nos. 96-1516-T-PC, et al.
at 34 (WVva. Pub. Serv. Commin April 21, 1997) (" "[T]he
Commi ssion will adopt rates and prices for interconnection,
UNEs and col |l ocati on based on a TELRI C net hodol ogy."'").

18 See 47 U.S.C. § 252(e)(6) (" 'In any case in which a State
conmmi ssi on nmakes a determ nation wunder this section, any party
aggrieved by such determination my bring an action in an
appropriate Federal district court to determne whether the
agreenent or statenent neets the requirements of section 251 and
this section.""').

19 See Supplenental Brief of AT&T Corp. in Support of
Conplaint (" AT&T Supplenental Brief''), AT&T Corp. v. Bell
Atlantic Corp., File No. E-98-05, at 5, 23-25 (filed Feb. 26,
1999); Reply Brief of Ml Tel ecomrunications Corp. et al. in
Support of Conplaint, MCl Tel ecomuni cations Corp. et al. V.
Bell Atlantic Corp., File No. 98-12, at 8 (filed April 1, 1998);
Suppl enmental Reply Brief of Ml Tel econmuni cati ons Corp. et al
In Support of Conplaint, MCl Tel econmunications Corp. et al. v.
Bell Atlantic Corp., File No. E-98-12, at 5 (filed March 19,
1999).

20 See, e.g., AT&T Conplaint at {1 79-82.

21 See Status Report of AT&T Corp. and MCI  Tel ecomruni cati ons
Corp., AT&T Corp. v. Bell Atlantic Corp., MCl Tel ecommunications
Corp. et al. v. Bell Atlantic Corp., File Nos. E-98-05, E-98-12
(filed July 29, 1999) (listing appeals to district courts).
See, e.g., MMhon, 80 F. Supp.2d at 249-51 (granting AT&T
chal l enge to certain decisions by the Delaware conmmission in its
review of Bell Atlantic's pricing proposals).

22 lowa Utilities Bd. v. FCC, No. 96-3321, 2000 W. 979117 (8th
Cir. July 18, 2000).

23 See id., 2000 W. 979117, at *5-6 (approving forward-Iooking
cost net hodol ogy) .

24 See note 16, supra.



