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Bef ore the
Federal Communi cati ons Comm ssi on
Washi ngton, D.C. 20554

In the Matter of )
)
SBC Communi cations | nc. ) File No. EB-00-1H 0432
)
Appar ent Liability for ) NAL/ Acct. No. 200132080011
Forfeiture )
)
)
)

ORDER OF FORFEI TURE
Adopted: March 14, 2001 Rel eased: March 15, 2001
By the Chief, Enforcenent Bureau
l. I NTRODUCTI ON

In this Order, we find that SBC Communications, Inc. (° SBC"')
willfully and repeatedly violated certain of the conditions
i mposed when the Commi ssion approved the nmerger application of
Anmeritech Corp. (" Anmeritech'') and SBC.1 Based on the facts and
ci rcunstances before us and after considering SBC s response to
our Notice of Apparent Liability (°"NAL'') in this matter, we
conclude that SBCis liable for a forfeiture of eighty eight
t housand dol l ars ($88, 000. 00).

1. BACKGROUND
In the NAL,2 we found that, in seven of its in-region states and

for a period of up to 13 nonths, it appeared that SBC willfully
or repeatedly failed to report certain performance data in



accordance with the published Business Rules3 adopted in the
Carrier-to-Carrier Performance Pland4 that the Commi ssion directed
SBC to undertake as part of the nerger conditions adopted in the
SBC/ Ameritech Merger Order.5 We based our findings in the NAL
on the wunderlying data in SBCs nonthly filings wth the
Commi ssion, the deficiencies in those filings noted in the
i ndependent audit report6 regarding SBC s conpliance wth the
merger conditions, and the statenents nmade by SBC in its
Assertion on Conpliance7 acconpanying the audit report. Based on
our review of the facts, circunmstances, and policy inplications
surroundi ng these apparent violations, we found that SBC was
apparently liable for a forfeiture of eighty eight thousand
dol lars ($88,000) for 11 of the 13 apparent violations that SBC
commtted. 8

SBC, in its Assertion on Conpliance, did not dispute that it
gathered and reported the data sought by the specific performance
measur enents di scussed below in a manner contrary to the Business
Rul es for those neasurenents.9 Nevertheless, in its January 19,
2001 Response to the NAL, SBC contests the Bureau's finding of
apparent liability on the basis that: 1) the Bureau's allegations

have factual, interpretive, and |legal errors; and 2) SBCis in
substantial conpliance wth the reporting requirenments in the
Merger Conditions. |In addition, SBC argues that the forfeiture

is unwarranted and that we inproperly determ ned the amobunt of
the forfeiture. Except where we confirmtwo factual errors that
do not affect the nunber of violations at issue, we find none of
SBC s argunents to be persuasive.

[, Dl SCUSSI ON
I.A The Apparent Viol ations
I.A 1. Factual Accuracy of the All egations

After a careful review of SBC s Response to each allegation, 10 we
find that, on the whole, the data SBC subnitted in its nonthly
filings, the statenents SBC made in its Assertion on Conpliance,
and the findings in the audit report together serve to refute
SBC s argunment that the Bureau's allegations are | argely
i naccurate. 11 As an overarching observation, we also note that
SBC fails to provide any supporting docunmentation for the
majority of its assertions concerning the defects in the Bureau's
all egations. 12 Furthernore, we think it wvery significant that
all the violations in the NAL were also noted in the auditor's
report and were confirmed by SBC in its Assertion. 13

As an initial matter, however, the Bureau acknow edges that the
NAL includes two factual errors that do not affect the nunber of
violations. First, the NAL inaccurately stated the appropriate
time frane for SBC s use of a benchmark of 86,400 seconds in PM
2.14 CQur review of SBC s nonthly data subm ssions shows that SBC

committed this violation for only three nonths fromApril 17,
2000, until June 20, 2000, rather than for six nmonths from
Novenmber 1, 1999, until April 17, 2000.15 The Bureau also

acknow edges that the NAL incorrectly stated that SBC viol ated PM
19 in the Pacific Bell region by failing to include any relevant
Z-scores in the data that it posted on the SBC website. 16 As



noted in the audit report and SBC s data submi ssion, this

violation actually occurred in the Nevada Bell regi on. 17
Al t hough the evidence still shows that SBC failed to follow the
Busi ness Rules on both of these points, we wll not consider

these two issues in assessing the forfeiture.

In all other respects, we are not persuaded by SBC s argunents,
and we find that the NAL accurately docunented SBC s reporting
violations. First, SBC challenges the NAL's statenent that, for
PM 1, SBC had failed to report properly the tine and date of
receipt of firmorder confirmtions (FOCs) tinmely returned by
using standard tinme, rather than nmilitary time.18 SBC contends
that its errors would tend to understate, rather than overstate,

the nunber of FOCs tinmely returned on those orders. Al t hough
this is true, it is also true that the NAL said that SBC had
incorrectly reported dates as well, potentially overstating, on

that basis, the percentage of FOCs tinely received.19 Thus, we
conclude that SBC did not correctly report PM1, as set forth in
the NAL, for a ten-nmonth period from Novermber 1, 1999, unti
August 31, 2000.

Second, SBC disputes the NAL's finding that SBC failed, for PM 2,
to properly disaggregate the data into the two categories of
""CSR Summary 1-30 Lines'' and " CSR 31 Lines or Mre.'' 20 SBC

mai ntains that it never included data for “~“CSR 31 Lines or
More'' within the calculations for "~ CSR Sumtmmary 1-30 Lines'' for
this performance nmeasurenent. SBC' s data subm ssions from

Novenber 1999 through April 2000, however, confirmour finding
that SBC failed to report accurately the response tine for
requests for customer service records by collecting the data into
a single category, instead of disaggregating the data into two
categories of “"CSR Summary 1-30 Lines'' and "~ "CSR 31 Lines or
nore.''21

Furthermore, we find SBC s contention that the Bureau used
i naccurate tine franes for the violations concerning performance
measurenents 1, 14, and 15 reflect SBC s lack of understanding
that the time frame of the violations is based on the date of
reporting inaccurate data to the Commi ssion, and not the date on
which SBC revised its data collection.22 For example, even
t hough SBC corrected the incorrect data collection for PM1 in
January 2000, it did not submt the corrected January data to the

Conmi ssion until February 20, 2000. Qur proposed forfeiture
related to the inaccurate report(s) received prior to the
February correction. Qur records confirmthe accuracy of the

reporting dates of the corrections of the noted violations in the
NAL. 23

SBC contests the NAL's finding that the conpany apparently
violated PM 19 by excl udi ng system outage data for OSS interface
availability. SBC clains that the charge is unsubstantiated
because the NAL does not specify the outages that occurred. 24
But, both the audit report and SBC s assertion confirmthat this
deficiency occurred. Mreover, SBC s failure to track this data
is the very reason that a nore detailed description of the
vi ol ati on cannot be provided. We will not pernit SBC to absolve
itself of responsibility for admitted violations by arguing that
the Bureau has not nmet its burden of establishing the very sane
vi ol ati ons.

2. Signi ficance of the Violations

SBC contends that several of the errors docunmented in the NAL
violations are beyond the scope of the Commission's forfeiture
authority because they are of a de mninms nature.25 First, we
enphasi ze that SBC has not persuaded us that any such de mnims



exenption exists. The cases SBCcites for this proposition
cannot plausibly be read as the conpany suggests. |Indeed, in Hale
Broadcasting, 26 the Comm ssion expressly rejected the standard
proposed by SBC.27 1In any event, we do not agree that the
violations at issue are de mnims. Because of the inportance of
ensuring the integrity of the entire scope of the Carrier-to-
Carrier Performance Plan, we consider each conponent of the
performance neasurenents to be significant. W also note that,
consistent with applicable auditing standards, 28 the independent
auditor included in the audit report only those findings it
considered to be material.29 Moreover, the NAL treated as a
violation not each individual reporting error, but rather each
report containing nultiple errors. W do not accept that a
report containing at |l east as many as 12 errors constitutes a de
mnims violation

SBC also argues that the allegation regarding PM 3 does not
support a forfeiture because the requested data was purely
di agnostic and not tied to the voluntary performnce paynents. 30
We di sagr ee. SBCis obliged to followthe Business Rules in
their entirety and this obligation is not related to whether the
data in question triggers a performance paynent.

3. Busi ness Rul es

SBC s argues that several of the docunmented errors should not be
consi dered because of SBC s difference of opinion regarding the
appl i cabl e Busi ness Rul es. 31 We disagree. As we stated in the
NAL, the Merger Conditions require the Commi ssion's approva
before any changes to the Business Rules nay be inplemented.
SBC, therefore, was obliged to notify the Common Carrier Bureau
and obtain its assent before nodifying the inplenentation of
these particular Business Rules.32 SBC was also given an
opportunity to provide its input during the fornulation of the
Busi ness Rules, and thus had anple opportunity to nmmke any
suggestions at that st age. SBC s failure to apply t he
Commi ssion's Business Rules accurately after the Conmm ssion's
rel ease of the SBC/ Ameritech Merger Order cannot be excused.

Furthernmore, we take exception to SBC s repeated contention that
its subm ssion of data in a greater |evel of disaggregation than
that specified by the Business Rules does not constitute a
viol ati on of the Business Rul es because the Commission is free to
reaggregate the data on its own. 33 W reiterate that SBC is
required to track and submt the perfornmance data in the nmanner
prescri bed by the Business Rules. As we stated in the NAL, the
very reason for the Commi ssion's adoption of the Business Rules
is to provide uniformreporting standards that would pernit the
Conmi ssion to focus its efforts on analyzing the results of the
data, rather than nonitoring the gathering of the data.34 The
Busi ness Rules also enable the Carrier-to-Carrier Perfornmance
Plan to work in a self-executing nmanner to ensure tinely
di scl osure of accurate perfornmance data and subm ssion of any
requi red paynents. 35

I'l.B. SBC s Conpliance Under the Applicable Lega
St andar ds

1. Wl ful and Repeated

Pointing to the Conm ssion's statement in M dwest Radi o-
Television that "~ “the policy factor which has been the main key
to our actions'' in the forfeiture area is ~"“a denmonstrated |ack
of concern or indifference on the part of the licensee for
conpliance with the Act or our Rules,''36 SBC asserts that the
NAL has failed to establish that any nonconpliance was willful



because the Bureau has not demonstrated a lack of concern or
i ndi fference for conpliance on SBC s part.37 Even assuming the
continuing validity of this sentence froma case decided nearly
40 years ago, SBC s argument has no nmerit. The substantial nunber
of violations docunented in the NAL is not consistent with SBC s
characterization of its performance as "~ “characterized by extrene
care and neticul ousness.'"' 38 Thus, the violations thenselves
establish SBC s |lack of diligence in follow ng the Business Rul es
strictly. Moreover, SBC s clains that some of the violations

were nerely ~“scrivener's errors'' or were inadvertent are
insufficient to defeat the finding of willfulness.39 It has |ong
been established that the word ““willfully,'' as enployed in

section 503(b) of the Act, does not require a denonstration that
SBC knew that it was acting unlawfully. Section 503(b) requires
only a finding that SBC knew it was doing the acts in question
and that the acts were not accidental.40 W enphasize that the
forfeiture is based on SBC's failure to file accurate reports, as
opposed to the gathering of inaccurate data. The violations that
SBC mmintains are inadvertent cannot be excused as nmere
accidents, since SBC filed inaccurate reports for the performance
measurenments at issue nultiple tines over a period of severa
nmonths. SBC s continued failure to correct such °“accidents'
over several nonths inplies a willful Jlack of diligence in
ensuring the accuracy of its reporting.

Simlarly ineffectual is SBCs statement that the allegations
upon which the NAL relies are insufficient to warrant a
deternmination that SBC s nonconpliance has been repeated. 41 The
fact that SBC repeatedly filed incorrect reports over a period of
13 nmonths (only 12 of which we address here) belies any
suggestion that SBC s viol ati ons were not repeated. 42

2. Failure to Conply

Because this forfeiture action concerns an alleged failure to
conply with a condition of a license transfer authorization, SBC
asserts that its behavior is governed only by the substantia

conpl i ance standard of section 503(b)(1)(A) of the Act,43 rather
than the strict liability conmpliance standard w thin section
503(b)(1)(B).44 SBC further muintains that the allegations in
the NAL do not establish that SBC failed to substantially conply
with the Merger Conditions.45 Because the record denpbnstrates
substanti al nonconpliance by SBC, the Bureau's reference in the
NAL to the section 503(b)(1)(B) standard does not affect the
result here

The Bureau has established that SBC willfully and repeatedly
violated the Merger Conditions in 17 respects for up to 13
mont hs. Thus, we conclude that SBC fails under the substantia
conpliance standard of section 503(b)(1)(A). It is not the
Conmi ssion's practice to inpose forfeitures for insubstantia
nonconpl i ance.

. C I nposition of a Forfeiture

SBC contends that forfeiture is wunjustified because it
subsequently corrected the deficiencies.46 But, the fact that
SBC s viol ati ons ceased does not elimnate its responsibility for
the period during which they occurred. Moreover, we enphasize
that SBC's obligation under the Merger Conditions to nmke
voluntary incentive paynents to the U S. Treasury in the event it
fails to neet designated performance thresholds is a separate
enforcenent mechanism 47 Therefore, the fact that the mjority
of the allegations at issue involve performance reporting that
occurred only prior to the inplenentation of voluntary paynments
is irrelevant as to the assessnent of a forfeiture. 48



Furthernore, we disagree with SBC s contention that the NAL
failed to apply relevant mtigating factors and erred in inposing
an upward adjustnent to the base amount in the forfeiture
guidelines.49 1In assessing the nmitigating factors that m ght be
applied in this context,50 we concluded in the NAL that very
little of SBC's conduct nerited the application of a downward
adj ustnent. The Bureau is not convinced that any of the factors
that SBC asserts in its Response serve to mitigate its conduct.51
Because each violation could potentially conprom se the integrity
of the Carrier-to-Carrier Performance Plan, we reject SBC s
characterization of the violations as mnor. Mreover, although
SBC makes nmuch of its voluntary disclosure of sonme of the
violations included in the NAL, we note that SBC was required to
make such disclosures.52 Wth respect to SBC s argunment that its
hi story of conpliance qualifies as a mitigating factor, we note
that SBC has been found to violate the Act or our rules on
several occasions in the past five years.53

In addition, we reject SBC s argunent that the NAL m sapplied the
rel evant upward adjustnment factors.54 An upward adjustnent of
the suggested forfeiture penalty is justified in this case
because of the central role of the Carrier-to-Carrier Performance
Pl an in ensuring open local markets by nonitoring the quality of
SBC' s service to other telecomunications carriersb5 W disagree
with SBC s contention that 1its deficiencies in performance
reporting will not conprom se the effectiveness of the Merger
Conditions in ensuring open |ocal narkets.56 As we stated in the
NAL, deficiencies such as the use of less rigorous standards than
those required under the designated business rules could mask
material deficiencies in SBC s performance and ultimately
underm ne the voluntary paynent schene established in the nmerger
conditions.57 The omission of Kkey data could also lead to a
““muddying'' of the reported results, which would nake it
difficult for CLECs to determ ne independently whether there are
di scrimnation problens.58 We further enphasize that t he
forfeiture gui del i nes allow the Conmi ssi on consi derabl e
flexibility to determine the appropriate forfeiture.59 These
gui delines are not the strait-jacket that SBC portrays them to
be.

An upward adjustment of the suggested forfeiture penalty for each
violation is also justified in light of the nunber of SBC s
violations of the reporting requirements in the SBC Ameritech
Merger Order over an extended period of tinme.60 Therefore, we
find no basis for reducing the forfeiture against SBC In
addition, we note that, because SBC s forfeiture penalty is based
on the nunber of months it submitted inaccurate reports, the
i naccuracies in the NAL described in paragraph five above do not
serve to reduce the proposed forfeiture in the NAL. 1In the each
of the nonths at issue, SBC violated the Business Rules in other
material respects, and the $8000 proposed forfeiture for each of
t hose nonths will stand.

M. ORDERI NG CLAUSES

ACCORDI NGLY, |IT IS ORDERED THAT, pursuant to section 503(b) of
the Act, 61 and section 1.80 of the Comm ssion's Rules, 62 SBC
Communi cations SHALL FORFEIT to the United States Governnent the
sum of eighty eight thousand dollars ($88,000.00) for wllfully
or repeatedly violating the Conmi ssion's nerger conditions in the
SBC/ Aneritech Merger Order.

IT 1S FURTHER ORDERED that paynent shall be nmade in the rmanner
provi ded for in section 1.80 of the Conmission's rules within 30
days of release of this order. If the forfeiture is not paid



within the period specified, the case will be referred to the
Department of Justice for collection pursuant to section 504(a)
of the Act.

IT IS FURTHER ORDERED that a copy of this Oder of Forfeiture
shall be sent by Certified Mail/Return Receipt Requested to SBC
Communi cations, c¢/o Sandra L.Wgner, Vice Pr esi dent - Feder a

Regul atory, 1401 | Street, N W, Suite 1100, Washington, D.C
20005.

FEDERAL COVMUNI CATI ONS COWM SSI ON

David H. Sol onon
Chi ef, Enforcenent Bureau
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