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Consent Decree

l. I ntroducti on
1. This Consent Decree is entered into by the Enforcenent
Bur eau, Federal Comuni cations Conmmi ssion ("Bureau") and
I nternational Business Machi nes Corporation ("IBM).

I'l. Background

2. There are four separate transfers that are the subject
of this Consent Decree. The first two transactions
i nvol ve microwave and | and nmobile stationsl originally
licensed to Advantis, a general partnership owned 70
percent by IBM and 30 percent by Sears Roebuck & Co.
(""Sears'').2 IBMs 70 percent interest was held by
Tarrytown Hol di ngs, a wholly owned subsidiary of | SSC,
which was in turn a wholly owned subsidiary of IBM On
June 11, 1997, Tarrytown Hol di ngs becane a subsidiary of
| SSC Hol dings, Inc., a newy created subsidiary of |SSC.
On June 12, 1997, THP, Inc., another wholly owned
subsi di ary of |SSC Hol dings, Inc., acquired Sears
interest in Advantis. At that tine, |BM owned 100 percent
of Advantis. On July 1, 1997, Tarrytown Hol di ngs nerged
into THP, Inc., causing the dissolution of the Advantis
partnership. THP, Inc., the surviving entity, was
renanmed Advantis Corporation. On Cctober 1, 1997, IBMs
restructuring of its interest in Advantis was conpl eted
when Advantis Corporation, |SSC, and |SSC Hol di ngs, Inc.
were all merged into | BM

3. I BM Advantis, and the other corporations involved did
not file applications for Comnm ssion consent to the
transfers of control of the subject stations that took
pl ace when these transactions were effectuated. |BM
adnmits that it was not until a " “review of the |licenses
in connection with the filing of renewal applications for
the stations that the earlier failure to obtain FCC
consent canme to light.'' [IBMattributes Advantis's, and
subsequently its own, oversight, in part, to ~“the fact



that |icensees of private operational fixed mcrowave
radio stations are not required to provide detail ed
ownership information at the time of filing of their
initial applications for new licenses.'' IBMadnits that
it did not review the transfer of control inplications of
the transaction " because the transaction was, at the
time, viewed only as a corporate restructuring.''3

| BM states that shortly before October 26, 1998, it
determ ned that it had failed to obtain Comm ssion
consent to the pro forma transfers of control. On
Novenber 2, 1998, IBMfiled a Request for Specia
Tenporary Authority, which was granted on Novenber 12,
1998.4 Al so on Novenmber 2, 1998, IBMfiled an
application for the Conmmi ssion's consent to assign the
licenses to IBM5 That application was granted on
Decenber 2, 1998.6

On July 20, 1999, the Enforcenent Division of the
Wrel ess Tel ecommuni cations Bureau7 issued a Notice of
Apparent Liability for Forfeiture (" " NAL''"), finding |BM
apparently liable for a forfeiture in the total anount of
$20, 000.8 Specifically, the NAL concl uded that |BM had
““engaged in unauthorized pro forma transfers of contro
of the stations, in apparent repeated violation of
Section 310(d) of the Commrunications Act of 1934, as
amended ("Act") and Section 101.53 of the Commission's
Rul es.'

On August 19, 1999, IBM submitted a response to the NAL
in which it argued that as a matter of policy, the
Commi ssi on should not inpose a forfeiture on IBM9 |BM
al so argued in the alternative that if the Conm ssion did
i mpose a forfeiture, it should reduce the amount of the
forfeiture significantly.10 |BM subsequently withdrew
this response. 11

On Septenber 24, 1999, IBM nmet with Conmm ssion staff.
At this neeting, IBMinformed the Comrission that it may
have prematurely transferred control of 20 of the 22
licenses that were the subject of the NAL to the Boeing
Conmpany (" "Boeing'') as part of a very large and conpl ex
transaction involving the transfer of infornmation
technol ogy facilities and services between the two
corporations. Prior to the neeting, |BM and Boei ng had
filed applications for the Comr ssion's consent to assign
the licenses in question to Boeing. Those applications
were granted on October 6, 1999. At this neeting, |BM
al so inforned the Conmmi ssion that it had di scovered
anot her license that should have been included in the pro
forma transfer of licenses from Advantis to | BM

IBM conmitted to conducting a conprehensive due
diligence review of its operations and |licenses. On
Decenber 17, 1999, IBMreported the results of its due
diligence review. |IBMreported two additional instances
where it had acquired control of Comm ssion |icenses
wi t hout seeking prior approval of the Conmi ssion. The
first such instance occurred on July 7, 1995, when |BM
acquired control of two currently active |and nobile
licenses from Lotus Devel opnent Corporation (call signs
KNJJ238 and WNZT528). The second instance occurred on
Sept enber 24, 1999, when |IBM acquired control of three



9.

10.

11.

12.

I and nobile |icenses held by Sequent Conputer Systens,
Inc. (call signs WNXT503, WNSA207, and VWYMB18).

[, Definitions
For the purposes of this Consent Decree, the follow ng
definitions shall apply:

(a) "Commission" neans the Federal Conmmunications
Conmi ssi on.

(b) "Bureau" nmeans the Conm ssion's Enforcenent
Bur eau.

(c) "IBM' neans International Business Machi nes
Corporation and all of its subsidiaries and
affiliates.

(d) ""NAL'' neans International Business
Machi nes, Notice of Apparent Liability for
Forfeiture, 14 FCC Rcd 11667 (WIB rel eased
July 20, 1999)

(e) "~ “Advantis transactions'' neans the series of
transactions that cul mi nated on Cctober 1,
1997, with the nerging of Advantis
Corporation, |1SSC, and |SSC Hol di ngs, Inc.
into | BM

(f) "~ Boeing transactions'' neans the series of
transactions that culmnated in the January
1, 1999, transfer of stations fornmerly
licensed to Advantis fromIBMto the Boeing
Conpany.

(g) ~“Lotus transaction'' neans the transaction
that cul m nated on July 7, 1995, with the
transfer of |icenses fornmerly held by Lotus
Devel opnent Group to | BM

(h) "~ "Sequent transaction'' nmeans the transaction
that cul m nated on Septenber 24, 1999, with
the transfer of licenses formerly held by
Sequent Conputer Systems, Inc. to | BM

(i) "Order" means an order of the Enforcenent
Bur eau adopting this Consent Decree.

(j) "Final Order" nmeans an Order that is no
| onger subject to administrative or judicia
reconsi deration, review, appeal, or stay.

I'V. Agreenent

Wt hout adnmitting to any violation of the Comnmi ssion's
rules, IBM agrees not to contest findings in the NAL that
| BM apparently violated Section 310(d) of the
Conmuni cati ons Act of 1934, as anmended, and Sections
90. 113 and/or 101.53 of the Commission's rules with
respect to the Advantis transactions, provided that these
findings shall not be used by the Bureau agai nst |BM or
its affiliates in any other current or future proceedi ngs
before the Bureau, except as set forth in paragraph 17 of
this Consent Decree.

| BM and the Bureau agree that this Consent Decree does
not constitute an adjudication of the nerits, or any
finding on the facts or |aw regardi ng any viol ations
committed by IBM arising out of the Advantis, Boeing,
Lotus, or Sequent transactions.

| BM shal |l nake a voluntary contribution to the United
States Treasury in the anmount of $70,000 within 10
cal endar days after the Bureau rel eases an Order adopting
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this Consent Decree.

| BM agrees to inplenent a conprehensive Conpliance
Program to ensure conpliance with the Conmuni cati ons Act
and the Commi ssion's rules and policies. Docunents
descri bing the Conpliance Programare contained in a

letter fromJames C. Rendeiro Ill, Vice President,
Associ ate General Counsel, |BM d obal Services, to John
J. Schaubl e, Special Counsel, |nvestigations and Heari ngs

Di vi si on, Enforcenent Bureau dated April 6, 2000 and are
i ncorporated herein by reference.

In express reliance upon the covenants and
representations contained herein, the Bureau agrees to
term nate the investigation into the Advantis, Boeing,
Lotus, and Sequent transactions upon the Order adopting
this Consent Decree beconing a Final Order.

In consideration for the term nation of these
proceedi ngs in accordance with the terns of this Consent
Decree, IBM agrees to the terns, conditions and
procedures contai ned herein.

The Bureau agrees not to institute any new proceedi ng,
formal or informal, of any kind against |BMfor
vi ol ati ons of Section 310(d) the Conmunications Act or
Sections 90.113 and 101.53 of the Conmission's rules
regardi ng the Advantis, Boeing, Lotus, or Sequent
transactions that are the subject of this Consent Decree.

In the event that IBMis found by the Commrission or its
del egated authority to have engaged in conduct the sane
or simlar to that described in paragraph 10 of this
Consent Decree, |BM and the Bureau agree that the
apparent nmisconduct described in paragraph 10 nmay be used
by the Bureau only to fashion an appropriate sanction,
provi ded that | BM shall not be precluded or estopped from
litigating de novo any and all of the issues arising from
the facts and allegations presented in the NAL as
necessary to defend, in any forum its interest from
chal l enge by any person or entity not a party to this
Consent Decr ee.

IBM adnits the jurisdiction of the Bureau to adopt this
Consent Decr ee.

| BM wai ves any and all rights it nmay have to seek
admi nistrative or judicial reconsideration, review,
appeal or stay, or to otherw se challenge or contest the
validity of this Consent Decree and the Order adopting
this Consent Decree, provided the Order adopts the
Consent Decree wi thout change, addition, or nodification

| BM and the Bureau agree that the effectiveness of this
Consent Decree is expressly contingent upon issuance of
the Order, provided the Order adopts the Consent Decree
wi t hout change, addition, or nodification.

| BM and the Bureau recognize that in the event that
this Consent Decree is rendered invalid by any court of
conpetent jurisdiction, it shall beconme null and void and
may not be used in any manner in any |egal proceeding.



22. IBMand the Bureau agree that if IBM the Conmi ssion,
or the United States on behalf of the Conmm ssion, brings
a judicial action to enforce the terns of the Order
adopting this Consent Decree, neither |IBMnor the
Conmmi ssion shall contest the validity of the Consent
Decree or Order, and IBM and the Conm ssion shall waive
any statutory right to a trial de novo with respect to
any matter upon which the Order is based, and shall
consent to a judgnment incorporating the terns of this
Consent Decr ee.

23. IBMagrees to waive any claims it may otherw se have
under the Equal Access to Justice Act, Title 5 U . S.C. §
504 and 47 C.F. R § 1.1501 et seq.

24. |I1BM agrees that any violation of the Order adopting
this Consent Decree shall constitute a separate violation
of a Conmi ssion order, entitling the Comri ssion to
exercise any rights and renedi es attendant to the
enforcenent of a Commi ssion order.

25. This Consent Decree nmmy be signed in counterparts.
FEDERAL COVMUNI CATI ONS COWM SSI ON, ENFORCEMENT BUREAU
By: /s/ David H. Sol onon
5/ 18/ 00

Davi d H. Sol onon Dat e

Bur eau Chi ef

| NTERNATI ONAL BUSI NESS MACHI NES

CORPORATI ON
By: /sl Philip Thonpson
5/12/00 __
Philip S. Thonpson Dat e

Vice President, Business Transformation
and Chief Information O ficer

1 Stations WNTT360 (Huntington Beach, CA); WHI651

(Hunti ngton Beach, CA); WNEZ481 (Monrovia, CA); WNEZ480 (La
Habra, CA); WHI653 (Cypress, CA); WHI649 (Hazel wood, CA);
WHI650 (Torrance, CA); WHI816 (Saint Charles, M) ; WNER966
(Domi nguez Hills, CA); WNET350 (Gardena, CA); WNEU335 (Gray
Butte, CA); WNEU679 (Long Beach, CA); WNEW,15 (Long Beach,
CA); WNEY550 (Long Beach, CA); WNEZ482 (Conpton, CA);
WNTB361 (Long Beach, CA); WNTH667 ( Edwards AFB, CA); WNTL350
(Anaheim CA); WNTT359 (Long Beach, CA); WNTX919
(Wightwod, CA); WNTX920 (Long Beach, CA); and WPJF891
(Long Beach, CA).

2 See Request for Special Tenporary Authority, filed
Novenber 2, 1998, by IBM p. 1.

3 I1d., pp. 1-2.

4 1d. (STA Request is stanmped "~ "Granted' ').

5 File Nos. 746030, 746032-746052.

6 See Public Notice No. 2018, rel eased Decenber 8, 1998
(WIB) .

7 Prior to Novenber 8, 1999, the Enforcenent Division of
the Wrel ess Tel ecomuni cati ons Bureau handled this



proceedi ng. On Novenber 8, 1999, pursuant to the

Conmmi ssion's reorgani zation, the proceedi ng was transferred
to the Investigations and Hearings Division of the

Enf orcement Bureau. Establishnment of the Enforcement and
Consuner | nformation Bureau, FCC 99-172 (rel eased Cctober
27, 1999).

8 See International Business Machines, Notice of Apparent
Liability for Forfeiture, 14 FCC Rcd 11667 (WB rel eased
July 20, 1999).

9 See Response of International Business Machi nes
Corporation to Notice of Apparent Liability for Forfeiture,
(filed Aug. 19, 1999) at 9-11.

10 Id. at 11-16.

11 See Letter, dated Septenber 28, 1999 fromJ.C. Rendeiro
11, Vice President, Associate Ceneral Counsel, |BM d oba
Services, to Thomas J. Sugrue, Chief, Wreless

Tel ecommuni cati ons Bureau, FCC.



