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Bef ore the
Federal Communi cati ons Comm ssi on
Washi ngton, D.C. 20554

In the Matter of )
Net 2000 Communi cations, Inc., ))
Conpl ai nant, ) File No. EB-00-018
)
V. )
)

Verizon - Washington, D.C., )
I nc. )
Verizon - Maryland, Inc., and )
Verizon - Virginia, Inc., )
Def endant s.
MVEMORANDUM OPI NI ON AND ORDER
Adopt ed: Decenber 21, 2001 Rel eased: January 9,

2002

By the Comnmi ssion:

l. | NTRODUCTI ON
1. In this Menorandum Opinion and Order, we deny a
conplaint filed by Net 2000 Communi cations Services, I nc.
(" " Net2000' ') against Verizon - Washington, D.C., Inc., Verizon -
Maryl and, Inc. and Verizon - Virginia, |Inc. (collectively,

““Verizon'' or " “Defendants'') pursuant to section 208 of the
Conmuni cations Act of 1934, as anended ( “Act'').1 As nore
specifically detailed below, we find that Verizon did not violate
the Act or our rules by denying Net2000's requests for the
conversion of certain special access circuits to enhanced
extended links (" EELs'').



Il. BACKGROUND
A. The Parties

2. Net 2000 is a conpetitive |I|ocal exchange carrier
(T"CLEC ') that provides local exchange, exchange access, and
i nt erexchange tel ephone services within the service areas of the
Def endants and other |ocal exchange <carriers.2 The Defendants
are corporate subsidiaries of Verizon Comrunications Inc.3 Each
is a comon carrier that maintains its headquarters in and
provi des | ocal exchange tel ephone services to the public wthin
the state indicated by its nane.4 The Defendants are also
i ncunbent | ocal exchange carriers (T ILECs'') within the nmeaning
of Section 251(h) of the Act.5

B. The Right of CLECs to Have Special Access
Circuits Ootained from |ILECs Converted or Re-
Pri ced as Unbundl ed Network El ements

3. Qur rules inplementing Section 251(c)(3) of the Act6
require |ILECs, upon request, to ~“convert'' or re-price certain
speci al access circuits into a combination of unbundled network
el ements called an "~ enhanced extended link'' or "“EEL.'' Vi | e
not an unbundl ed network el enent itself, an EEL is conprised of
an unbundl ed | oop (including nmul ti pl exi ng/ concentration
equi pnment) and unbundl ed dedi cated transport.7 The conversion of
existing tariffed special access circuits to EELs will, in nmany
cases, significantly reduce the CLEC s expense and conmensurately
decrease the ILEC s inconme for those facilities.8

4. The Conpl ai nt before us concerns Net2000's efforts to
have its special access circuits converted to EELs and Verizon's
responses to those efforts. The facts wunderlying Net2000's
Conplaint are largely undisputed.9 On the other hand, the
parties substantially dispute the applicable rules used to
convert special access circuits to EELs. Consequently, a brief
review of the statute and the relevant Commi ssion orders is
necessary to understand the positions and actions of the parties
with respect to the EEL conversion requests at issue.

5. In our First Report and Order in Inplenmentation of the
Local Conpetition Provisions in the Tel econmunications Act of
1996 (" " Local Conpetition Order''),10 we prescribed rules to
i mpl enent section 251(c)(3) and specified that |ocal |oopsll and
interoffice transnmission facilitiesl2 were anong the ~ network
elenments'' that |ILECs were required to provided to requesting
carriers on an wunbundled basis. W also stated in section
51.315(b) that "~“an incunbent LEC shall not separate requested
network el enents that the incunmbent LEC currently conbines."'13
The i nplenentation of section 51.315(b) was stayed and the rule
was subsequently vacated by the Eighth Circuit inlowa Uilities
Board v. FCC. 14 The United States Suprene Court reversed in AT&T
Corp. v. lowa Utilities Board, thus reinstating section 51.315(b)
of our rules.15 The Suprene Court, however, also determ ned that

the Commission did not apply the appropriate criteria, 1in
accordance with section 251(d)(2) of the Act,16 in specifying in
section 51.319 the minimum "~ “network elements'' that nust be
provi ded to requesting carriers by ILECs. It therefore vacated

section 51.319 and renmanded this issue to the Conmission for its
reeval uation using appropriate criteria.l7

6. On remand, we issued the UNE Remand Order and
reinstated section 51.315(b). There we concluded that |ILECs were
required to provide requesting carriers access to conbi nati ons of
| oops and dedi cated transport network elenments that are currently
combi ned and purchased through special access tariffs, and



noreover, "~ requesting carriers [were] entitled to obtain such
exi sting | oop-transport comnbi nati ons at unbundl ed network el enent
prices.''18

7. Shortly after the UNE Remand Oder was released,
however, we issued an order supplenenting that decisionl9 to
respond to serious policy concerns relating to the potential for
ILECs to be required to re-price a large part of their exchange
access facilities at the nuch | ower " “unbundl ed network el enent’
rates. 20 The Conmi ssion nodified the UNE Remand Order to provide
that, pending consideration and resolution of these policy
concerns in the pending Fourth Further Notice of Proposed
Rul emaki ng, 21 " “interexchange carriers (" I XCs'') may not convert
speci al access services to conbinations of unbundled |oops and
transport network el enments, whether or not the I XCs self-provide

entrance facilities (or obtain themfrom third parties).'' The
Conmi ssi on enphasi zed, however, that “~“[t]his constraint does not
apply if an | XC uses conbinations of unbundled network el enents
to provide a significant amunt of |ocal exchange service, in

addition to exchange access service, to a particular customer.'
22

8. W also stated that it would ““not be necessary for
i ncunbent LECs and requesting carriers to undertake an auditing
process to nonitor whether or not requesting carriers are using
unbundl ed network access solely to provide exchange access
service.''23 Rat her, we stated that an |LEC nust al | ow
requesting carriers to “self-certify that they are providing a

significant amount of |ocal exchange service,'' in order that
their ability to convert their facilities to conbinations of
unbundl ed | oops and transport network elenents “~“will not be

del ayed.'' 24

9. Thereafter, the Conm ssion, on June 2, 2000, released a
Suppl enental Order Carification.25 This order was adopted by
the Comnmission in response to a joint subnssion by several |LECs
and CLECs requesting that the Comm ssion “Tclarify t he
Suppl emrent al Order regarding the mni mum amount of |ocal service
a requesting carrier nust provide in order to convert specia
access services to conbinations of unbundled | oop and dedicated
transport network elements.''26 We defined nore precisely the
““significant ampbunt of |ocal exchange service'' threshold for
circuit conversion by adopting three ~“safe harbor'' scenarios
that a circuit nust neet to be eligible for EEL conversion. 27
The first two prescribed safe-harbor options are applicable to
carriers whose operations are collocated in at |east one |LEC
central office. The third option applies to requesting carriers,
such as Net 2000, whose operations are not collocated at |ILEC
of fices. Besides the significant anount of [|ocal exchange
traffic requirement, the third option had two addi ti ona
requirenents: (1) when a loop-transport conbination includes
mul tiplexing (e.g., DS1 nmnultiplexed to DS3 |evel), each of the
i ndi vidual DS1 circuits nust neet these requirenents; and (2)
the | oop-transport conbination nust not be connected to the
i ncumbent LEC s tariffed services. 28

10. The Commssion reiterated that |ILECs ~“nmust allow
requesting carriers to self-certify that the are providing a
signi ficant amount of |ocal exchange service over conbinations of
unbundl ed el enents.''29 Although the procedures specified in the
Suppl enental Order did not pernmt ILECs to conduct audits to
verify that the requesting carriers conplied with the |oca
exchange usage requirenents, the Comm ssion determned that, in
light of its action to continue the tenporary constraints on
usage, it should permt the ILECs to conduct linmted audits for
this purpose, but only subsequent to the processing of the



requesting carriers' conversion orders. 30

C. Net 2000"' s Conversi on Requests and Verizon's Responses

Thereto
11. In the instant matter, Net2000 nmade witten requests
for the conversion of its special access circuits to EELs
subsequent to the UNE Remand Order. These requests wer e
i nterspersed anong the other subsequent relevant orders. The

first such request was made on March 23, 2000. Net2000 requested
that Verizon convert 24 DS1 special access circuits in the
District of Colunbia to EELs.31 In an accompanying letter
Net 2000 certified that the circuits provided "“a significant
anmopunt of | ocal exchange service to the particular custoners
served by those facilities.''32 Verizon subsequently rejected
Net 2000' s conversion request because, according to Verizon, it
failed to conformto the Comm ssion's requirenents. 33

12. On May 9, 2000, Net2000 sent its second conversion
request letter to Verizon. In this letter, Net2000 requested
that all of its special access circuits be converted to EELs,
retroactively to the effective date of the UNE Remand Order
February 17, 2000. 34 Net 2000 again "~ “self-certified t hat
Net 2000' s special access circuits [were] wused to provide a
signi ficant amobunt of |ocal exchange service to the particular
custoners served by those facilities.'' 35 Verizon rejected the
conversion request again stating that it was defective. 36

13. On Cctober 17, 2000, Net2000 sent another letter to
Verizon, in which Net2000 made its third request for the
conversion of its circuits.37 This letter was in response to
Verizon's objections that the May 9, 2000 conversion request was
invalid, in part, because Net2000 had not specified the <circuits
to be converted. Wth this conversion request, Net2000 provided a
list, specifically identifying the circuits subject to the
conversion request. Net2000 stated that this list conprised al
of its circuits in service. Net 2000 with that request also
confirmed the self-certification contained inits prior May 9,
2000 letter. 38

14. Verizon responded on Cctober 20, 2000,39 stating that
it would begin to process this |atest conversion request and that
the circuits that are converted would be re-priced retroactively
fromthe first day of the nonth following the date of the
request, in this case Novenmber 1, 2000. Verizon, however, did
not conplete its processing of Net2000's October 17, 2000
conversion request until Decenber 1, 2000 - after the conplaint
and answer were filed in this proceeding. 40

15. On December 15, 2000, Net2000 sent its fourth letter
and requested the conversion of additional DS3 circuits,
containing some of the previously requested DS1 circuits for
whi ch conversi on had been denied by Verizon on the grounds that
they were conmmingled with prohibited tariffed services. It also
submitted a |ist for conversion of additional circuits currently
in service that were onmitted fromthe conversion list attached to
its October 17, 2000 letter. Net 2000 confirmed its May 9, 2000
self-certification that all of its special access circuits were
““used to provide a significant amobunt of | ocal exchange service
to the particular custonmers served by those facilities in accord
with the orders of the Federal Communications Commission.'' Wth
respect to the additional <circuits requested in the letter
Net 2000 stated that "~ "these special access circuits are used to
provi de a significant amunt of |ocal exchange service to the
particul ar customers served by those facilities in accord wth
option 3 of the FCC Suppl enental Order Clarification.''41



16. Verizon reported by letter of March 15, 2001 that it
had conpleted processing of Net2000's Decenmber 15, 2000
conversion request as well as the supplemental circuit data that
Net 2000 provi ded pursuant to its October 17, 2000 request for
circuits in the District of Colunbia, Mryland, Virginia, New
Jersey and Pennsyl vani a. Sone DSls, however, were rejected
because, according to Verizon, they violated our "~ “co-mngling'
prohi bition. 42

D. Pl eadi ngs and Procedural History

17. Net2000's Conplaint was filed on Novenber 6, 2000. It
sets forth three counts. 1In Count |, Net2000 contends that
Verizon's failure to accept Net2000's self-certifications and
refusal to convert special access circuits requested by Net2000

in conpliance with our applicable orders constituted an ~unjust
and unreasonabl e practice under section 201(hb) of t he
Communi cations Act, 47 US.C. § 201(b). In Count Il, Net2000

charges that Verizon's attenpts to conduct an alleged pre-
conversion audit of Net2000's conversion requests constitutes an
unl awful use restriction in violation of Section 251(c) of the
Act and our rules and order thereunder. In Count 111, Net2000
contends that Verizon's failure to allow conversion of specia
access circuits to EELs is a violation of the cancellation and
reconfiguration provisions of Verizon's special access tariff,
and as such, violates section 203(a) and (c) of the Act.
Further, Net2000 contends, Verizon has wunlawfully inposed a
prohibition on the transport of tariffed and unbundled network
element (T"UNE'') traffic over a shared DS3 circuits, and by
failing to include and describe this practice inits effective
speci al access tariff, Verizon is operating in violation of
Section 203(a) and (c) of the Act.

[11. DI SCUSSI ON

. A Verizon Did Not Violate Section 201(b) and Section
251(c) of the Act and Qur Orders by Refusing to Convert
Net 2000' s Designated Special Access Circuits to EELs
Despite Net2000's Self-Certification

18. Count | of Net2000's conplaint asserts that Verizon's
refusal to convert pronptly Net2000's designated special access
circuits to EELs was an unjust and unreasonable practice in
violation of section 201(b) of the Act and of our Oders.
Net 2000 contends that once it had certified to Verizon that the
requested circuits carried a "~ significant anount of |Ioca
exchange service traffic,''43 Verizon was obligated to convert
those circuits to EELs. Verizon was not permitted, according to
Net 2000, to chal | enge t hat self-certification prior to
conver si on. W disagree with Net2000's characterization of
Verizon's actions. Although an ILEC may not question, prior to
conversion, the requesting carrier's self-certification of the
substantial use of the circuits for |ocal exchange service, |ILECs
are not required to convert circuits when the requested circuits
do not on their face nmeet the other requirenents specified for
conver si on.

19. Net 2000 nade three conversion requests prior to the
filing of its conplaint and one further conversion request,
following up on its prior requests, after the conplaint had been
filed, but before the close of the record in this proceeding. In
the case of each request, Net2000 clains that Verizon conducted a
pre-conversion audit prohibited by the Comrission's rules and
refused to convert certain designated circuits as a result.44 W
di sagree and believe that the record reflects that Verizon did



not audit Net2000's certification clainms regarding its «carriage
of a significant anount of |ocal exchange traffic over the
circuits in question. Rat her, Verizon accepted Net 2000' s
certification, but refused to convert circuits that it believed
did not neet the criteria for conversion prescribed by our rules.

20. Verizon refused to process Net2000's March 23, 2000

conversion request because it believed that at that tine we
requi red conversion only of circuits that term nate in
col l ocation arrangements. 45 Thus, Verizon's refusal to convert
the requested circuits requested did not result fromits refusa
to accept Net 2000 self-certification that the requested circuits
were used for "“a significant amount of |ocal exchange traffic.'
I nstead, the request was denied because in Verizon's view, the
conversion request did not, on its face, neet the Conm ssion's
requi renents for conversion. While we disagree with Verizon's
interpretation of our requirements, as set forth below, we find
that the March 23 requests contai ned other defects that justified
Veri zon's denial of Net2000's requests. 46

21. Consistent with its treatment of Net2000's March 23
requests, Verizon did not process Net2000's My 9, 2000
conversi on request because it believed at that time that the
applicable Comm ssion orders only pernmtted conversion of
circuits t hat term nat ed in col | ocat ed arrangenents. 47
Neverthel ess we find that Verizon was justified in denying this
request because of Net2000's failure to specify the circuits to
be converted. In any case, Verizon did not reject or ignore this
request because of its refusal to accept Net2000's sel f-
certification.

22. Verizon did proceed to process Net2000's Cctober 17,
2000 and Decenmber 15, 2000 requests. During the course of
processing, it discovered that some of the circuits requested for
conversion were no longer in service, could not be located in
Verizon's records, or did not conprise EELs. |n sone cases, it
was discovered that the DS1 circuits requested for conversion
were nmultiplexed onto DS3 circuits that would continue to be
provided via tariff and Verizon refused to convert these circuits
because it believed that this would violate the Conmi ssion's
prohi bition against co-mingling under Option 3 of EELs wth
tariffed services. Verizon, however, had not refused to convert
any circuits because it failed to accept Net2000's certification
that the circuits were wused to provide a significant anount of
| ocal exchange services.

23. Qur orders require that “~“once a requesting carrier
certifies that it is providing a significant anount of |oca
exchange service,'' an |LEC nust begin processing the requests

wi t hout del ay. 48 We concl ude, however, that while an I LEC may not
guestion t he requesting carrier's self-certification of
substantial use for |[|ocal exchange service, the ILEC is not
required to convert circuits when in fact they do not neet the
ot her requirenments specified for conversion by the Com ssion

Accordingly, Net2000 has failed to support the contention that
Verizon refused to accept Net2000's self-certification in
violation of the Act or our rules. Because Net 2000 has failed to
denonstrate that Verizon conducted a pre-conversion audit in
contradiction of our rules, Net2000's second count relating to
the alleged audit of Net2000's conversion requests is also
deni ed.

. B. Verizon Did Not Refuse to Convert Special Access
Circuits to EELs That Met  Qur Requirenents for
Conversion In Violation of The Act and Qur Rul es



24. As discussed above, an ILEC may refuse to convert a
desi gnat ed special access circuit so long as it fails to satisfy
our criteria for conversion. Net 2000 contends however that
Verizon violated the Act and our rules by inmproperly refusing to
convert EEL-eligible circuits. Verizon refused to convert the
desi gnat ed special access circuits because (1) the circuits did
not termnate in a collocation space, (2) all the DSl1s
mul ti pl exed onto the DS3s do not satisfy the EEL conversion
criteria, and (3) a |oop/transport conbination cannot be conbi ned
with an access service. Net2000 alleges that none of these

reasons for denial was |awful. We deny Net2000's clains that
Verizon's refusal to convert the designated special access
circuits violated our rules and will address each i ssue

separately bel ow

l.B. 1. | LECs Were Required to Convert Special Access
Circuits That Did Not Terminate In Collocation
Arrangenent s

25. Verizon argues that the conversion of special access
circuits to EELs that do not terminate in collocated arrangenments
was not required by the Cormission in its UNE Remand Order or in
its Supplenmental Order. It contends that this was not required
until the Conmi ssion issued its Supplenental Order Clarification
which set forth " “safe-harbor option 3, as a basis for which non-
collocated carriers are pernmtted to request the conversion of
their special access circuits. 49 Verizon relies principally on
the foll owing | anguage fromthe UNE Remand Order:

In particular, any requesting carrier t hat is
collocated in a serving wire center is free to order
| oops and transport to that serving wire center as
unbundl ed network el enents because those el enents neet
t he unbundl i ng standard, as di scussed above. Mboreover,
to the extent those unbundled network elements are
al ready combined as a special access circuit, the
i ncunbent nmay not separate them under rule 51.315(hb),
which was reinstated by the Suprene Court. |In such
situations, it would be inpermssible for an incunbent
LECto require that a requesting carrier provided a
certain anmount of |ocal service over such facilities.50

26. Although the | anguage quot ed above specifically
addressed the situation of collocated carriers, we did not state
or inply that only collocated carriers had a right to wuse
unbundl ed network el enents or convert special access circuits to
EELs. Indeed, follow ng the paragraph relied upon by Verizon, we
specifically clarified ““that interexchange carriers are entitled
to use unbundl ed dedicated transport fromtheir POP to a serving
wire center in order to provide |local telephone exchange
service.''51 This |anguage recognizes the viability of a
conversion to an EEL in a non-collocation network configuration.
Al so, as Verizon points out, our Supplemental Order specifically
nodi fi ed paragraph 486 in the UNE Renand Order, to the extent
that that paragraph would have allowed collocated carriers to
convert their special access circuits to EELs wthout any
restrictions requiring |ocal exchange service use.52 However,
t he I anguage in the Supplenental Order permitting the conversion
of special access to EELs for wuse ""to provide a significant
anmount of |ocal exchange service'' <clearly applies to both
col | ocated and non-col | ocated situations.53

27. Finally, we note that Verizon does not dispute that the
term  “significant anpunt of |ocal exchange service'' in safe-
harbor Option 3 relates to non-collocated circuits. Si nce
nothing in the Supplenental Order Clarification suggest that the



Commi ssion intended to nemke a change in any col | ocation
requirement, we find this to be further evidence that specia
access circuits t hat did not term nate in col | ocation
arrangenents were eligible for conversion to EELs.

|.B. 2. Al Individual DS1 Circuits Miultiplexed Onto
DS3 Circuits Mist Meet the Applicable Loca
Exchange Service Use Criteria to Have DS3s
Converted to EELs

28. Net 2000 argues that whether «circuits are used for "~“a
significant amount of |ocal exchange service'' and therefore
qualify for conversion to EEL should be judged on an " end-user-
by- end-user basis."' It should not natter, Net2000 contends,

whet her a dedicated DS1 between the CLEC s office and the
custoner's premises that is wused to provide I|ocal exchange
service is carried on a multiplexed DS3 transport channel that
i ncludes other DSls used for other services.54 It proposes that
DS3 circuits derived fromboth EEL-eligible and non-EEL-eligible
DS1 circuits be priced utilizing “~“ratcheting,'' simlar to nmxed
use DS3 circuits carrying both special access and swi tched assess
DS1s,55 so that proportionate unbundl ed network element rates
woul d apply to the <converted DS1s and proportionate specia
access rates would apply to the non-converted DSls.56 The
argunent s made by Net 2000, however, ignore the specific [|anguage
of Option 3. There is no provision anywhere in the Supplenental
Order Clarification, or in prior orders for "“ratcheting."'’ The
| anguage of Option 3 clearly and specifically requires that
"‘[when a loop-transport conbination includes mul ti pl exi ng
(e.g., DS1 nmultiplexed to DS3 | evel), each of the individual DS1
circuits nmust neet [the substantial |ocal exchange service use]
criteria.'"57 There is no anmbiguity in this |anguage. Al t hough
Net 2000 argues that it would be better if CLECs were pernmitted to
convert only the parts of their DS3s that are used to provide
| ocal exchange service and to continue to obtain the renmining
parts of the DS3s by tariff, this clearly is not permtted under
our rules.

l.B. 3. The Commi ssion's Rules prohibit the °° Co-
mngling"' or Conbining of Unbundled Net wor k
El enrents with Access Services on the Same
Facilities

29. As described above, for a DS3 circuit to neet the
conversion criteria wunder Option 3 of the Supplenental Order

Clarification, all of its derived DS1 circuits nmust neet the
prescribed ““significant local exchange service'' criteria. In
addition, we specified that, ““[t]his option does not allow | oop-

transport conmbinations to be connected to the incunbent LEC s
tariffed services.''58 This restriction prevents Net2000, for
exanple, fromconverting a DSl special access circuit from its
custoner's prem ses and termnating at a |ocal Verizon swtching
center, which is connected to a mxed use DS3 facility between
the Verizon switching center and a Net 2000 operating office. In
t hat case, Net2000 nust continue to obtain the DS3 circuit under
tariff because the DS3 circuit contains exchange access,
interstate or other traffic t hat does not qual ify as
““significant local exchange service'' use under the prescribed
criteria. Accordingly, Net2000 is prevented fromconverting not
only the m xed use DS3 but also any DS1 circuits connected to the
tariffed DS3.

30. Net 2000 argues that the prohibition against co-mngling
““applies to the connection of converted circuits to tariffed
circuits and not to the provisioning of EEL-eligible <circuits
over the same facilities also used to support addi ti ona



services."'"' ""Any other interpretation,'' Net2000 contends,
““renders the Conmission's option to convert multiplexed circuits
at non-coll ocated arrangenents neani ngl ess, since a carrier would
be forced to convert each and every DS1 circuit riding a DS3
circuit in every instance.''59 Net 2000 again nmakes policy
argunents that, whatever their nmerits, are inconsistent with the
actual language of the rule in effect at the time of its
requests, as clarified in Option 3. The criteria prescribed in
the Commi ssion's Supplenmental Order Clarification under Option 3
Wi t hout amnbiguity prohibit the conversion of DS3s carrying m xed
traffic and also prohibit the conversion of otherwi se EEL-
eligible circuits which connect to non-eligible DS3.60 The
Conmmi ssion, noreover, in its Supplenental Oder Carification
specifically refused to nodify these restrictions. At paragraph
28, we stated:

We further reject the suggestion that we elimnate the
prohibition on ~“co-mingling'" (i.e., conmbining || oops
or loop-transport conmbinations with tariffed specia
access services) in the 1local usage options discussed
above. W are not persuaded on this record that
removing this prohibition wiuld not |ead to the use of
unbundl ed network el enments by I XCs solely or primarily
to bypass special access services.''6l

|.B. 4. Converted Circuits Need Not Be Re-Priced
Retroactive to the Date of the UNE Remand Order

31. Net2000 contends that all of its existing specia
access circuits should be converted to EEL pricing, effective
February 17, 2000, which is the effective date of our UNE Renand

Order. 62 Veri zon has taken the position that it will nake the
re-pricing effective on the first day of the nonth followi ng the
date of each valid conversion request by Verizon. In this

regard, Verizon rejected the March 23, 2000 and May 9, 2000
requests as invalid, because of |ack of collocation, specificity,
and i nproper co-mngling. It accepted Net2000's request as valid
and agreed to re-pricing eligible requested circuits, as of
November 1, 2000 for the <circuits requested on October 17, 2000
and the additional <circuits supplenenting the October 17, 2000
request. It has also agreed to re-price the circuits requested
on Decenber 15, 2000, effective January 1, 2001.63

32. There is no basis for Net2000's claimthat all of its
speci al access circuits should be re-priced fromthe effective
date of the UNE Renmand Order. The UNE Remand Order did not
automatically convert all eligible special access circuits to
EELs on the effective date of that order. We held that, in
accordance with section 251(c)(3) of the Act and section
51.315(b) of the Rules, the ILECs had a duty to provide such

conversion to a ““requesting tel ecommunications carrier.'
Accordingly, |LECs were under no obligation to provi de
conversions unless and until such conversions were requested.

Verizon's proposal to nmeke the conversions effective on the first
day of the nonth after they are requested is reasonable and in
accord with the requirements of the Act and our orders.

l.B.5. Sunmary - Verizon Did Not Unlawfully Refuse
to Conply Wth Net2000's Requests to Convert
Speci al Access Circuits to EELs

33. Net2000 has not shown that Verizon has refused to
convert any circuits requested by it that net the criteria for
conversion prescribed by the Commi ssion. We conclude that
Verizon should not have rejected Net2000's March 23, 2000
conversion request on the grounds that only circuits termnating



in collocated arrangenments were eligible for conversion. We
concl ude, however, that the requested circuits were, in any
event, ineligible for conversion because those circuits were
subject to the significant anount of |ocal exchange service
requi renment articulated in our Supplenmental Oder64 and nore
preci sely addressed under Option 3 of our Supplenental Order
Clarification.65 Thus Net2000's March 23, 2000 request for
conversion of circuits under the identical scenario described in
Option 3 but in conflict with that Option's co-m ngling
restriction was inappropriate.66 Net2000's My 9, 2000 request
was defective because there was no identification of the circuits
requested for conversion. Furthernore, Net2000's request for
conversion of all of its special access circuits was also
i nappropriate for the reasons stated above concerning their March
23, 2000 request. In the case of Net2000's subsequent conversion
requests on October 17, 2000 and Decenber 15, 2000, Verizon was
justified in denying conversion for the requested circuits which

on their face, violated the Conm ssion's co-mngling prohibition
under Option 3 or did not neet the definition of an EEL

34. W note, however, that the re-pricing of none of the
circuits requested by Net2000 had been inplemented when the
record closed in this proceeding. Verizon inits letters of
Decenber 1, 2000 and March 15, 2001, reporting on its processing
of Net 2000's requests, stated that it would proceed to inplenent
the re-pricing of eligible circuits only after Net2000 had
notified it to proceed and Net2000 had executed a anendnent to
its interconnection agreement with Verizon containing terns
governing the provision of EELs.67

35. W conclude that it was reasonable for Verizon to
request that Net2000 confirmthat it wished to go ahead with the

conversions before inplenentation. Verizon had cal cul ated that
the conversions requested by Net2000 would result in relatively
large termnation liability and mninmmperiod charges as a

result of conversion of special access circuits being provided in
accordance with Verizon's term tariff offering. Net2000 should
be given the opportunity to cancel or nodify its request to avoid
or minimze such charges. 68

36. Wth respect to the need for the execution of an
amendnent to the interconnection agreenent between the parties,
Verizon contends that w thout such an anendment it would have no

vehicle to provide or bill for the non-tariffed |oop/transport
conbi nati ons. 69 Net2000 contends, on the other hand, that an
anmendnent is unnecessary because "~ “the existing agreenents

al ready provide for access to UNE conbi nati ons, of which the EEL
is an exanple.''70 Net 2000, noreover, has objected to the
anmendnents proposed by Verizon because it believes that this

| anguage will lessen its flexibility in acquiring facilities from
Verizon.71 The record in this proceeding does not permt us to
determine whether an anmendnent to the parities' exi sting

i nterconnection agreenent is necessary for the inplenmentation of
Net 2000' s conversion requests or whet her the amendnments proposed
by Verizon are appropriate for this purpose. Although Verizon's
proposed anendnents are attached to its Answer in this
proceedi ng, the existing interconnection agreenment is not part of
the record. Verizon's attorney had advised the Comm ssion staff
in the initial status conference, herein, that we would not be
required to rule on this issue in this proceedi ng. 72
Unfortunately, the parties, apparently, have not yet agreed upon
whether and how their interconnection agreenent should be
revised. In this regard, each party blanmes the other for their
failure to reach an agreenent. 73

37. Verizon is requi red by our UNE Remand O der



Suppl emrental Order and Supplenmental Oder Carification to
promptly inplement the conversion of eligible special access
circuits to EELs upon request. 74 Al t hough an appl i cabl e
governing interconnection agreenment is required for Verizon to
bill for any converted EELs, Verizon is not permtted to require
CLECs to execute unneeded anmendnents or anmendnents wi th
unfavorable terms as a condition to the conversion of their
speci al access circuits to EELs. 75

38. W note that the dispute between the parties on the
need for the execution of amendnments to their interconnection
agreenent has not, so far, delayed the inplenentation of the

conversion the circuits requested by Net2000. In this regard,
Verizon has reasonably sought Net2000 confirmation before it
proceeds with the conversions, in any event. Net 2000 has not

yet, as far as we are aware, confirmed its conversion request.
Accordi ngly, even assuming that Verizon has proposed an unneeded
requi renent that Net 2000 execute an anmendnment to their agreenent
as a nmeans to restrict or delay the conversion of Net2000's
speci al access circuits to EELs, such violation has not yet
occurred and we need not rule on this issue now.

I.C Verizon Did Not Violate Section 203(a) and 203(c)
of the Act By Failing to Convert Special Access
Circuits to EELs, Retroactively to the Effective Date
of Qur UNE Remand Order or by Failing to Provide in its
Speci al Access Tariffs That Tariffed and UNE Traffic
May Not Be Transported Over a Shared DS3 Circuits

39. In the Third Count of its Conplaint, Net2000 contends
that Verizon violated Section 203(a) of the Act by failing to
convert special access circuits to EELs, retroactively to the
effective date of the Commission's Third Report and Order, and
““unlawful ly inposing a prohibition on the transport of tariffed
and UNE traffic over a shared DS3 circuit that is not set forth
in Verizon's tariffs.''76

40. Net2000's section 203 clains in its conplaint are
difficult to follow Net 2000 fails to explain why it 1is
necessary for Verizon to incorporate the rights and obligations
for conversion of special access circuits inits tariffs. 1In any
event, as we have concluded above, Verizon is not obligated by
the applicable Comm ssion orders to convert special access
circuits to EELs retroactively to the effective date of the Third
Report and Order or to permit the transport of tariffed and UNE
traffic over a shared DS3 circuits. We therefore conclude that
Net 2000 has failed prove any section 203 violations on the part
of Verizon.

I'V. CONCLUSI ONS

41. In light of all the forgoing, we conclude that Verizon
did not conduct pre-conversion audits of Net2000's conversion
requests in violation of the Supplenental Oder and Supplenenta
Order Clarification in violation of section 201(b) of the Act.
We conclude further that Verizon did not wunlawfully refuse to
convert eligible special access circuits to EELs in violation of
section 251(c) of the Act and the Conmission's rules and orders
i npl emrenting that section and that Verizon did not violate
sections 203(a) and (c) of the Act by failing to all ow conversion
of special access circuits to EELs or by prohibiting the
transport of tariffed and UNE traffic over shared DS3 circuits.

V. ORDERI NG CLAUSE

42. ACCORDI NGLY, IT IS ORDERED, pursuant to Sections 4(i),



4(j), 201, 208, and 251 of the Conmunications Act of 1934, as
amended, 47 U. S.C. 88 151, 154(i), 201, 208, 251 and Sections
0.111 and 0.311 of the Commissions Rules, 47 CF.R 8§ 0.111 and
0.311 that the formal conplaint of Net2000 Conmuni cat i ons
Services, Inc. against Verizon - Washington, D.C., Inc., Verizon
- Maryland, Inc. and Verizon - Virginia, Inc. I'S DEN ED. O

43. IT |IS FURTHER ORDERED that this proceeding IS
TERM NATED

FEDERAL COVMUNI CATI ONS COWM SSI ON

Magal i e Roman Sal as
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