STATE OF NEW YORK
PUBLI C SERVI CE COMM SSI ON

At a session of the Public Service
Comm ssion held in the Gty of
Al bany on June 24, 1999

COMM SSI ONERS PRESENT:

Maureen O. Hel ner, Chairnan
Thomas J. Dunl eavy

Janes D. Bennett

Leonard A. Wi ss

CASE 98- C- 0690 - Proceeding on Mdtion of the Conmi ssion to
Exam ne Met hods by Wi ch Conpetitive Loca
Exchange Carriers Can Obtain and Conbi ne
Unbundl ed Networ k El enents.

CASE 95- C- 0657 - Joint Conplaint of AT&T Comruni cations of New
York, Inc., MI Tel ecormunicati ons Corporation,
Worl dcom Inc. d/b/a LDDS Wirl dcom and t he
Enpire Association of Long Di stance Tel ephone
Conpani es, Inc. Against New York Tel ephone
Conmpany, Inc. d/b/a Bell Atlantic-New York
(BA- NY) Concerni ng Whol esal e Provi si oni ng of
Local Exchange Service by New York Tel ephone
Conmpany, Inc. d/b/a Bell Atlantic-New York
(BA-NY) and Sections of New York Tel ephone
Conmpany's Tariff No. 900.

CASE 94- C- 0095 - Proceeding on Mdtion of the Conmi ssion to
Exam ne |Issues Related to the Continuing
Provi sion of Universal Service and to Develop a
Regul atory Framework for the Transition to
Competition in the Local Exchange Market.

CASE 91-C- 1174 - Proceeding on Mdtion of the Comm ssion Regarding

Conparably Efficient |Interconnection
Arrangenents for Residential and Business Links.

ORDER REGARDI NG THE MULTI PLEXI NG COMPONENT
OF THE EXPANDED EXTENDED LI NK

(I ssued and Effective August 10, 1999)
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BY THE COWM SS| ON:
| NTRODUCT| ON

Bel | Atlantic-New York (BA-NY) conmitted inits
Pre-filing Statenment” to providing an expanded extended |ink
(EEL) to conpetitivenlocal exchange carriers (CLECs). EELs are
intended to give CLECs with network facilities access to
unbundl ed | ocal |oops in many BA-NY |ocal offices w thout the
need to collocate in each BA-NY central office. Swtch-based
CLECs, relieved of the need for extensive collocation, could
enter local nmarkets nore easily, making it nore likely that
residential and small business custonmers woul d experience the
benefits of conpetition. On July 23, 1998, BA-NY filed proposed
anendnents to its P.S.C. No. 916 Tel ephone tariff designed to
i npl enent sone of its Pre-filing commtnents, anong them the EEL

of fering.

Y Case 97-G 0271, Pre-filing Statenent of Bell Atlantic-New
York, filed April 6, 1998. The Pre-filing Statenent sets
forth certain commtnments BA-NY agreed to fulfill in
connection with an anticipated application to the Federa
Comuni cati ons Comm ssion (FCC) to provide interLATA service
inits service territory pursuant to Section 271 of the
Tel ecomruni cati ons Act of 1996 (the Act).
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On March 24, 1999, the Conm ssion issued an order
(March 24 Order) inplenmenting the provisions of BA-NY's Pre-
filing Statement. Due to the lack of a fully devel oped record
regarding the issue, we declined to address the precise status of
mul ti pl exing (nmux) and did not determ ne whether the nmux was an
unbundl ed network element (UNE). The March 24 Order, however,
noted AT&T's objection to BA-NY's proposed treatnent of the nux
as a separate unbundl ed network el ement. AT&T purchases | oop/ nux
configurations from BA-NY and connects these to its own transport
facilities. Access to |loop/ mux conbinations is restricted by
BA- NY, according to AT&T, which cited BA-NY=s refusal to connect
a UNE |loop to any nmux that is also connected to interexchange

: In reaction to

access | oops, a process called "conm ngling."
BA- NY=s refusal to "conm ngle,"” AT&T requested that the

Conmi ssion declare the nux an interface between network el ements,
not an unbundl ed network el ement. AT&T contended that, "[u]sing
a mux with a |l oop does not result in a conbination of UNEs."
(AT&T EEL Commrents, p. 6).

Further comment frominterested parties focused on the
need for, and the inplications of, treating the nux as a separate
network el enent. Comments fromthree parties, BA-NY, AT&T of New
York, Inc. (AT&T), and e.spire Communi cations, Inc./Internedia

Communi cations, Inc. (Joint Comrenters) were received.

SUMVARY OF COMVENTS

AT&T

 These | oop/ mux configurations currently carry |argely

i nt erexchange access traffic; AT&T wants to nake use of these
existing facilities to carry increasing anounts of | oca
traffic.
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AT&T contends that the nmux is a network interface, not
an unbundl ed network elenent. Therefore, conmbining a |ocal |oop
with a network interface nux does not result in an unbundl ed
network el enent conbination. 1In the alternative, AT&T argues
that even if the nux were an unbundl ed network el enent which
conbined with the I ocal |oop forned a conbi nati on of el enents,
under FCC rules it would be unlawful for incunbent |ocal exchange
carriers (ILEC) to separate el enments al ready conbined.

AT&T asserts that the Tel ecomuni cations Act of 1996
(the Act) does not restrict UNE use to exchange access traffic
incidental to local traffic carried by a CLEC. Therefore, AT&T
clainms that any attenpt by BA-NY to restrict connection of a UNE
| oop to an "access" nux or transport serving access traffic
contravenes the intent of the Act and would result in service
di sruption when a CLEC ordered a new UNE | oop or converted an
existing loop to UNE pricing. AT&T naintains that BA-NY's
position prevents CLECs from conm ngling UNE | oops on an access
nmux, thereby requiring CLECs to pay the access price for that nux
so long as any of the circuits connected to the nux carried
access traffic. AT&T asserts that this violates the Act which
requires ILECs to offer nmultiplexing at the UNE price if the CLEC
has nmade the purchase out of a UNE tariff or contract provision."

(AT&T Mux Comrents, p. 24).

AT&T al so objects to application of a | ower maintenance

and repair standard for UNE DSlEl and hi gher speed | oops than the

standard applied to conparabl e | oops purchased out of an access

¥ DSis the acronymfor digital signal, as opposed to anal og

signal. DS1 |oops have a higher capacity that DSO | oops and
are used to service business custoners with six or nore |ines
and special access traffic.
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tariff, claimng that circuit restoration after an outage woul d
be perforned within seven hours under BA-NY's UNE standard rat her
than four hours under the access standard. AT&T argues this
practice would greatly retard conpetition for business custoners,
typically served by high speed | ocal |oops, since CLECs using BA-
NY UNE | oops to serve these custoners would be forced to offer a
| ower grade of service. AT&T urges the Conmi ssion to direct BA-
NY to provi de mai ntenance and repair functions for high speed UNE
| oops at the sane |evel as that provided for conparabl e access

| oops. AT&T notes that the issue of any increased costs
associated with this approach could be raised in the ongoi ng

i

Second Network El enents Proceedi ng.

Joi nt Comment ers

Based on the nux rate already set using a total elenent
l ong run increnental cost (TELRIC) study, the Joint Commenters
urge the Comm ssion to treat the nmux as a UNE. The Joint
Conmenters al so contend that since the nux is an unbundl ed
network el enent, BA-NY nust abi de by the decision reached by the
Supreme Court in AT&T Corp., et al. v. lowa Utilities Board, et
al., 524 U. S, (1999), which reinstated FCC Rul e 315(b)

requiring BA-NY, as an ILEC, to provide existing conbinations of

unbundl ed network el enents.

Bell Atlantic-New York

BA-NY contends that the nux is not an el ement subject

to the unbundling and pricing obligations of Sections 251 and 252

4/

= Case 98-C 1357, Second Networks El enent Proceeding, is an on-
goi ng proceedi ng dealing with, anong other matters, the price
charged for unbundl ed network el ements.

-5-
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of the Act. It states that since the FCC has not declared the
mux to be an el enent, unbundl ed access to the nmux cannot be
requi red under the necessary and inpair standard of
Section 251(d)(2) of the Act. BA-NY maintains that CLECs nay
convert special access circuits to an EEL arrangenment only if the
circuit's use conforns to the use restrictions set forth in the
March 24 Order.

BA- NY responds to AT&T's objections concerning
mai nt enance and repair standards by arguing that special access
services are prem um services, priced at contributory |evels;
therefore, higher tinme-to-restore (TTR) performance |evels are
appropriate for access service. |In addition, BA-NY contends that
the Act does not require the sane | evel of service for UNEs as it

does for special access.

DI SCUSSI ON
Section 251(c)(3) of the Act requires ILECs to provide,

anong ot her things, "nondiscrimnatory access to network el ements

on an unbundl ed basis at any technically feasible point on rates,
terms and conditions that are just, reasonable and

nondi scrimnatory."” Section 251(d)(2) of the Act further

provi des:

In determ ning what network el ements shoul d
be nmade avail abl e for purposes of
...(c)(2)...the Comm ssion shall consider, at
a mnimum whether (A) access to such network
el enents as are proprietary in nature is
necessary; and (B) the failure to provide
access to such network el ements would inpair
the ability of the tel ecommuni cations carrier
seeking access to provide the services it
seeks to offer. (enphasis added).
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In lowa, the Suprene Court concluded that the FCC had
not adequately consi dered whether an el enent was "necessary" and
whet her its absence would "inpair"” |ocal conpetition in
establishing the FCC=s |ist of required network el ements and
remanded the natter to the FCC. The FCC has not yet nade a
determ nation as to whether the nmux or other network conmponents
are network el enments that nust be provided by ILECs on an
unbundl ed basi s.

In the absence of an FCC determ nation that
mul ti pl exi ng equi pment nust be offered as UNEs, we | ook to the
Pre-filing Statenment where BA-NY conmitted it would provide
mul tiplexing to CLECs. The Pre-filing Statenent obligates BA-NY
to provi de EEL conbinations of the |oop and transport el enents
(i ncluding multiplexing where required),EI as well as other
"l esser” conbinations of network el enents.

The question presented here is whether a | oop/ mux
network configuration is an EEL arrangenment, sonme other |esser
conbi nati on of elenments, or a single elenent (the |oop) conbined
with an interface conponent (the nux).

The function of the nmux is to aggregate or disaggregate
signals for transm ssion over a transport facility. Because this
function is integrally related to transport functionality, we
find that nultiplexing is a transport functionality. Therefore,
| oop/ mux configurations should be considered EELs, subject to the
conditions governing EELs set forth in the March 24 Order and our

subsequent Order clarifying the primarily | ocal standard. The

® At the time BA-NY executed the Pre-filing Statenent, it had
no affirmative obligation to conbine UNEs; its offering to
provi de the EEL under certain circunstances was intended to
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alternative determ nation, that the nux is a UNE subject to
access and unbundling requirenments, would require a show ng, not
made here, that the nux conports with the necessary and inpair
standard. As we noted in the March 24 Order, in the event that

the federal rules are nodified to nandate unrestricted access to

EEL conbi nations, any tariff criteria for access to EELs at UNE
prices wll be re-exam ned.

AT&T' s concern about being prohibited fromcomm ngling
has been obviated by BA-NY's statenent that it will permt access
and UNE | oops to be connected to the sane nux, i.e.
"cormingled."El BA- NY shall continue to conm ngle access and UNE
| oops unl ess otherwi se permtted.

Finally, there is no technical reason that BA-NY cannot
apply the sane service standards in the case of high-speed UNE
| oops and access | oops. Therefore, BA-NY will be directed to
provi de mai nt enance and repair of high speed UNE | oops (DS1 and
above) at parity with current access standards, if requested to
do so by conpetitive carriers. |If BA-NY clains additional costs
associ ated with applying access service standards to UNE | oops,
it should address that issue in the current phase of the UNE

pr oceedi ng.

The Conm ssion orders:

1. The conbination of the local |oop and nultipl exing
feature shall be considered an expanded extended |ink and shal

be subject to the conditions that the Conm ssion has established

foster |ocal conpetition.
¥ Case 98-C-0690, et al., BA-NY's Reply Comments. April 29,
1998, p. 6.
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for expanded extended |inks (EELS).

2. Bell Atlantic-New York is directed to file revised
tariffs within ten (10) days of the issuance of this order to
provi de for maintenance and repair of the DS-1 and above | oops at
parity with current access standards. The anendnments shall take
ef fect upon ten (10) days' notice.

3. Newspaper publication is waived pursuant to Section
92(2) of the Public Service Law.
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3. These proceedi ngs are conti nued.

By the Conmi ssion,

( SI GNED) DEBRA RENNER
Acting Secretary

-10-



