ORDER NO. 75280

IN THE MATTER OF THE COMPLAINT * BEFORE THE
OF MFSINTELNET OF MARYLAND, INC. PUBLIC SERVICE COMMISSION
AGAINST BELL ATLANTIC - * OF MARYLAND

MARYLAND, INC.

FOR BREACH OF INTERCONNECTION ~ *
TERMS AND REQUEST FOR

IMMEDIATE RELIEF *

CASE NO. 8731

I. INTRODUCTION

This matter comes before the Commission pursuant to a Petition of Bell Atlantic —
Maryland, Inc. (“BA-MD”) for Declaratory Order that Internet Traffic is not “Loca” Traffic
Subject to Reciprocd Compensation (“Petition”). Specificaly, BA-MD seeks an order
declaring that, pursuant to the February 25, 1999 Federd Communications Commission
(‘FCC”) Order,* and under the terms of BA-MD’s interconnection agreements, calls from BA-
MD’s network to Internet Service Providers (“1SPS’) served by interconnecting carriers do not
condtitute locd traffic subject to reciproca compensation. By Letter Order dated March 17,
1999, the Commission requested that parties file comments on BA-MD’s petition by March 29,

1999. The Commission received comments from fifteen parties?> BA-MD filed a letter

! Implementation of the Local Competition Provisionsin the Telecommunications Act of 1996, Declaratory
Ruling, CC Docket 96-96 (rel. February 26, 1999) (“ISP Order”).

2 Parties filing commentsincluded AT& T, Commission Staff, MCl Worldcom, Global NAPS South, Inc.,
Office of People' s Counsel, Starpower Communications, Inc., Focal Communications Corporation, KMC 11
Telecom, Inc., Choice One Communications, Inc., Sprint Communications Company L.P., Prism Operations
LLC, Intermedia Communications, Inc., e.spire Communications, Inc., Association for Local

Telecommuni cations Services, and Conectiv Communications, Inc.



response to these comments on March 31, 1999 and filed a more extensive response on Apil
6, 1999. On April 14, 1999, the Commisson heard ord argument during its weekly
adminidrative meseting.
1. BACKGROUND

On February 8, 1996, President Clinton signed into law the Telecommunications Act of
1996 (“1996 Act”), which establishes a framework for opening the loca telephone markets to
competition.® In order to promote competition in the loca exchange telecommunications
market, the 1996 Act imposes a generd duty on al telecommunications carriers to interconnect
directly or indirectly with the facilities and equipment of other telecommunications carriers. 47
U.S.C. 8251(a). With regard to incumbent loca exchange carriers (“ILECS’) such as BA-
MD, the duty to interconnect is even more specificadly defined by Section 251(c)(2).

In conjunction with the above-mentioned interconnection obligations, the 1996 Act
requires dl locd exchange cariers to establish reciprocd compensation arrangements for the
transport and termination of telecommunications. 47 U.S.C. 8251(b)(5). For purposes of
compliance with this subsection, the 1996 Act provides that a State commisson shal not
congder the terms and conditions for reciproca compensation to be just and reasonable unless
such terms and conditions provide for the mutua and reciproca recovery by each carrier of
costs associated with the trangport and termination on each carrier’s network facilities of cals
that originate on the network

facilities of the other carrier. Further, such terms and conditions must determine costs on



the badis of a reasonable gpproximation of the additiond codts of terminating such calls.

47 U.S.C. 8252(d)(2)(A). However, it should be noted that ILECs may negotiate and enter
into a binding agreement with a requesting telecommunications carrier without regard to the
standards set forth in Sections (b) and (c) of 8251. 47 U.S.C. 8252(a)(1).

The procedures for negotiations between Competitive Locad Exchange Cariers
(“CLECSs’) and ILECs are governed by 8252 of the Act. If negotiating companies cannot
reech agreement, 8252 provides that the parties may request that the appropriate State
commisson arbitrate unresolved issues. Each interconnection agreement must be submitted to
the State commission for approval, regardless of whether the agreement was negotiated by the
parties or arbitrated, in whole or part, by the State commission. 47 U.S.C. 8252(e)(1).
However, the State commisson may only rgect a negotiated agreement if it finds that the
agreement or a portion thereof discriminates againgt a telecommunications carrier not a party to
the agreement, or the implementation of such an agreement is not consistent with the public
interest, convenience and necessity. 47 U.S.C. 8252(€)(2)(A).

The issue of the correct trestment of 1SP-bound traffic first arose in Maryland when
MFES Intdenet of Maryland, Inc. (*MFS’) filed a complaint requesting that we enforce the
reciprocd compensation provisons of the interconnection agreement between MFS and BA-
MD. (“MFS agreement”). MFS is a loca exchange carrier providing telephone services in
various regions of Maryland in competition with BA-MD. On July 16, 1996, MFS and BA-

MD entered into an interconnection agreement under 88251 and 252 of the 1996 Act. Among

% See, 47 U.S.C. §8251-261. The Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996), is
codified throughout title 47 of the United States Code. Referencesto the 1996 Act are to the relevant



other things, the MFS agreement contains terms addressing provison of interconnection and
reciproca compensation between the parties. Pursuant to 8252 of the 1996 Act, the MFS
agreement was filed with the Commission and we

approved the agreement on October 9, 1996." Pursuant to the MFS agreement, MFS and
BA-MD exchange traffic between their respective networks, so that a customer subscribing to
MFS loca exchange sarvice can place cdls to customers subscribing to BA-MD’s locd
exchange sarvice, and vice versa. Both MFS and BA-MD provide loca exchange services
over ther respective networks to end use customers, including some business customers
operating as | SPs.

On April 28, 1997, nine months after entering into the MFS agreement and six months
after we gpproved that agreement, BA-MD sent a letter to MFS sating thet it intended to
discontinue payments of reciproca compensation for locd exchange traffic terminating to 1SPs.
Initsletter, BA-MD clamed tha locd exchange traffic ddivered to
ISPs was indligible for reciprocal compensation and stated that BA-MD intended to withhold
reciproca compensation payments for traffic BA-MD believed may be delivered to ISPs. BA-
MD further indicated that it would seek refund of money previoudy paid as compensation for
such cdls.

On May 21, 1997, MFS filed a complaint with the Commisson dleging that the actions
of BA-MD violated the 1996 Act and the MFS agreement. Specificdly, MFS dleged that BA-

MD’s actions were contrary to the plain language of the MFS agreement. According to MFS,

sections of the Code.



Sections 144 and 1.61 of the MFS agreement established the parameters for reciprocal

compensation between MFS and BA-MD. These sections state:

144 “Locd Traffic’ means traffic that is originated by a Customer of one
Party on that Party’ s network and terminates to a Customer of the other
Party on that other Party’ s network, within a given loca
cdling area, or expanded area service (“EAS’) area, as defined in
BA'’s effective Customer tariffs. Locd Traffic does not include traffic

originated or terminated by a commercia mobile radio service carrier.

161 “Reciprocad Compensation” is As Described in the Act, and refers to
the payment arrangements that recover costs incurred for the transport
and termination of Locd Traffic originating on one Party’s network and

terminating on the other Party’ s network.

MFS contended that pursuant to these provisions, to the extent an ISP purchases |ocal
exchange service from MFS and receives calls which originate from users of BA-
MD provided loca exchange service, BA-MD is obligated to pay reciproca compensation to
MFS for termination of such cals. MFS requested that the Commisson declare the MFS
agreement’s reciproca compensation provisions fully gpplicable to cdls that terminate a 1SPs.

On July 2, 1997, BA-MD responded to the MFS complaint. In its response, BA-MD

*In the Matter of the Petitions for Approval of Agreements and Arbitration of Unresolved Issues Arising
Under Section 252 of the Telecommunications Act of 1996, Case No. 8731, Phase(a), Order No. 72939, 87
Md. PSC 210 (Oct. 9, 1996).



contended that ISP treffic is interstate and the Commission should leave the determination of
what compensation is due to the FCC.

On September 11, 1997, we released our Letter Order in response to the MFS
complaint. In this Order, we noted that “the primary issue presented is resolvable pursuant to
the terms of the BA-MD/MFS Interconnection Agreement.”®> We accordingly found that MFS
was entitled to compensation for the transport and termination of |SP-bound telephone calls.
BA-MD’s Petition for Reconsderation of the MFS Order was subsequently denied by the
Commission.®

We conddered this issue a second time within the context of a Sprint Communications
Company, LP (“Sprint”) complaint. On December 2, 1998, Sprint filed a Motion for
Resolution of Disputed Issue. This motion was filed in response to BA-MD’srefusd to Sgnan
interconnection agreement unless it stated that Internet traffic is not loca and not subject to
reciproca compensation. Sprint sought a Commission ruling on how 1SP-bound cals should be
treated. Badcdly, Sprint wanted the Commission to find that 1SP-bound traffic was locd and
therefore, subject to reciproca compensation. After consderation of the comments filed by
Sprint, BA-MD and Staff, the Commisson concluded that 1SP-bound cdlls “are classified as

local in nature and are therefore, subject to reciprocal compensation” from BA-MD.’

® Letter from Daniel P. Gahagan, Executive Secretary, Maryland Public Service Commission, to David K. Hall,
Bell Atlantic-Maryland, Inc. and Andrew D. Lipman, Swidler & Berlin, Chg. (Sept. 11, 1997). (“MFS Order”).

® etter from Daniel P. Gahagan, Executive Secretary, Maryland Public Service Commission, to David K. Hall,
Bell Atlantic-Maryland, Inc. (Oct. 1, 1997).

" Letter from Felecia L. Greer, Executive Secretary, Maryland Public Service Commission, to David K. Hall,
Bell Atlantic-Maryland, Inc. and Cathy Thurston, Sprint Communications Company L.P. (Feb. 9, 1999)
(“ Sprint Order™).



On February 26, 1999, the FCC released its Order clarifying the jurisdictiona status of
cdls to 1ISPs® The FCC concluded that “1SP-bound traffic is jurisdictionaly mixed and
appearsto belargdly interstate” However, the FCC further concluded that
given the absence of a “federd rule regarding the appropriate inter-carrier compensation
mechanism for this traffic, that parties should be bound by therr exising interconnection
agreaments, as interpreted by state commissions.”® Thus, the FCC permitted states which have
treated ISP-bound traffic as loca under interconnection agreements to continue to require
ILECs to compensate CLECs under contractud principles or other legd or equitable

considerations.*®

I1l. DISCUSSION

BA-MD’s argument essentidly is that because the FCC has determined that | SP-bound
cdls are largdy interdate in nature, BA-MD can no longer be required to provide reciproca
compensation under its interconnection agreements because reciprocal compensation only
agoplies to locd traffic. If the finding that 1SP-bound traffic is largely interdate was dl that the
FCC had decided, BA-MD’s contention probably would be correct.

However, the FCC dso went on to dtate that this conclusion is not dispostive of

interconnection disputes currently before state commissions™  The FCC  noted that, since

& |mplementation of the Local Competition Provisionsin the Telecommunications Act of 1996, Declaratory
Ruling, CC Docket 96-96 (rel. February 26, 1999) (“1SP Order”).

°1d., at para. 1. See, also, para. 22.

d., at para. 27.

1SP Order, at para. 20.



1983, the FCC itsdlf has treated |SP-bound traffic as though it were local.” “In addition,

ILECs characterized expenses and revenues associated with | SP-bound traffic

asintrastate for separations purposes.”*®  The FCC found that “[A]gainst this backdrop,

and in the absence of any contrary [FCC] rule, parties entering into interconnection

agreements may reasonably have agreed, for purposes of determining whether reciprocd
compensation should apply to 1SP-bound traffic, that such traffic should be treated in the same
manner as locd traffic.”'* Thus, the darification of the jurisdictiona issue was not the FCC's
only holding.

The FCC took the opportunity to issue some subsidiary conclusons. Firg, the FCC
made clear that its jurisdictiona determination did not in itsdlf establish whether reciproca
compensation is due in any particular indance. The FCC recognized that parties might have
agreed to reciproca compensation for |SP-bound traffic, or a State commission exercisng its
authority under 88251 and 252 of the 1996 Act might have imposed reciprocal compensation
obligations for thistreffic.

The FCC developed a lisgt of factors State commissions should consder when
construing interconnection agreements to determine whether the parties agreed that 1SP-bound
calls should be tregted as local at the time the contract was entered into. These factors include:

1. negotiation in the context of the FCC'slongstanding policy of treeting ISP

traffic aslocd;

21d., at para. 23.



2. the conduct of the parties pursuant to those agreements,
3. whether ILECS serving 1SPs have done so out of intrastate or interstate tariffs,
4. whether revenues associated with those services were counted as intrastate or

interstate revenues;

5. whether there is evidence that ILECs or CLECs made any effort to meter this
traffic or otherwise segregate it from locdl traffic, particularly for the purpose
of billing one another for reciproca compensation; and
6. whether, if ISP traffic is not treated as local and subject to reciproca
compensation, ILECs and CLECs would be compensated for thistraffic.
While many of these factors congtitute nothing more than an ILEC following established
FCC procedures, the factors demonstrate that at the time the interconnection agreements were
entered into, 1SP-bound traffic was conagtently treated as if it were locd. Thus, if any of the
ILECs wanted to change the prevaling view for purposes of reciprocd compensation
negotiaions, the companies were obligated to raise thisissue during negotiations. Sllence on the
issue would logically be construed as accepting the prevailing treatment for | SP-bound traffic.
Furthermore, the FCC aso found that even where parties to interconnection agreements
do not voluntarily agree on an inter-carrier compensation mechanism for 1SP-bound traffic,

“State commissions may determine in their arbitration proceedings at this point that reciproca

Bd.
1d., at para. 24.



compensation should be paid for this traffic.”*> According to the FCC, because no current rule
exigts on this specific issue, State commissions have had “no choice but to establish an inter-
carier compensation mechanism and to decide whether and under what circumstances to

require the payment of reciproca

compensation.”

Clearly, the FCC'sinterpretation of the 1996 Act isthat, in view of the absence of
FCC rule to the contrary, State commissions have authority to decide whether ILECs
and CLECs intended to treat |SP-bound traffic as local when they negotiated their agreements.
If the parties did, then the State commissions have authority to require that such intention be
honored. Moreover, the FCC's ruling is that State commissions have authority in arbitration
proceedings to require that reciproca compensation be paid even if the parties do not agree.
Our ISP decisons have taken two different tracks. In the MFS decison, the
Commisson concluded that, under contract principles, pursuant to the interconnection
agreement between the parties, MFS was entitled to compensation for termination of cdlsto
ISPs. In this decison, we did not make a determination as to the jurisdictiond nature of cdlsto
ISPs. We concluded that the parties intended for ISP cdls to be locd. In contragt, in the
Sprint decison, the Commisson did address the jurisdictiond nature of cdls to 1SPs and

concluded that these cals werelocad. Since we find that a different analyss should be gpplied in

®1d., at para. 25.

10



the context of an approved negotiated interconnection agreement as opposed to an arbitration
order, we will separatdly discuss whether CLECs should receive reciproca compensation for
| SP-bound traffic under each of these scenarios.
A. Approved Negotiated I nter connection Agreements

The primary issue in this context is rddively draghtforward. We must determine
whether the parties to the gpproved interconnection agreements intended, at the time those
agreements were entered into, to treat 1SP-bound telephone cdlls as locd traffic subject to the
payment of reciprocal compensation.’”  First, we must beus on the actud language of the
interconnection agreement under review. We begin our assessment with a review of the
provisons which define locdl traffic and address the reciproca compensation obligations of BA-
MD and MFS. The terms and conditions of the MFS agreement which define locd traffic are
found in Section 1.44 of the origind agreement executed between MFS and BA-MD on July

16, 1996. This section states:

144 “Locd Traffic’ means traffic that is originated by a Customer of one
Party on that Party’ s network and terminates to a Customer of the other
Party on that other Party’ s network, within a given loca
cdling area, or expanded area service (“EAS’) area, as defined in
BA'’s effective Customer tariffs. Locd Traffic does not include traffic

originated or terminated by a commercia mobile radio service carrier.

%d., at para. 26.
" Under well-established principles of contract construction, the parties’ intent is determined at the time of
contracting, not at some subsequent date. See, e.g., Hardy v. Brookhart, 259 Md. 317, 326-27 (1970).

11



Also under review are the provisons addressng the reciproca compensation
obligations of both BA-MD and MFS. Section 1.61 reflects the mutual agreement of the
parties, and that subsection reads in pertinent part:

1.61 “Reciprocad Compensation” is As Described in the Act, and refers to

the payment arrangements that recover costs incurred for the transport
and termination of Loca Traffic originating on one Party’s network and

terminating on the other Party’ s network.

At the time the interconnection agreement was entered into, ISP traffic was treated as
locd in virtudly every respect by dl industry participants, including the FCC. BA-MD wasfully
aware of the industry’s prevailing locd trestment of 1SP treffic at the time that it entered into the
interconnection agreement in question. In fact, BA-MD afforded ISP traffic locd trestment in
the same respect that the CLECs did at the time.

Thus, a the time the interconnection agreement was entered into, the prevailing loca treatment
of ISP traffic dready wasin place. Even today, both BA-MD and the CLECs charge their ISP
customers local business line rates for local telephone exchange service that enables the ISP's
customers to access their service viaaloca cal. The service provided to ISP customers by
both BA-MD and CLECs fdls under their loca exchange tariffs and callsto 1SPs are rated and
billed just as any other locd cdls. Nether BA-MD nor the CLEC assesses toll charges for
those cdls. Further indication of the prevailingly locd trestment afforded ISP traffic is the fact

tha BA-MD records the minutes of use associated with such cdls as loca for ARMIS

12



reporting requirements with the FCC. Findly, BA-MD characterizes expenses and revenues
associated with | SP-bound traffic asintragtate for jurisdictiona separation purposes.

Even the FCC noted in its ISP Order that sSince 1983, it has trested | SPs as end users
under the access charge regime and permitted them to purchase their linksto the
public switched telephone network through intrastate business tariffs rather then through
interstate access tariffs. The FCC specificaly recognized that it has, by the actions in that
regard, discharged its interstate regulatory obligations through the gpplication of loca business
tariffs and has thus trested 1 SP-bound traffic as though it were locd.

Perhaps the most persuasive evidence that BA-MD did not intend to exclude calls to
|SPs from the definition of locd traffic is found in the congpicuous absence of a mechanism to
track, separate and exclude ISP traffic from the local billing records of the CLECs. BA-MD
certainly was in a position to know that such a mechanism would be necessary to segregate ISP
traffic from loca cdls, yet no atempt was ever made to develop and incorporate such a
mechanism.”®  Although BA-MD was well aware of the existence of ISP traffic at the time the
MFS agreement was negotiated, it made no effort to exclude cdls to |SPs from the definition of
locd traffic, but did expressy exclude commercid mobile radio service traffic. In contrast, there
is no indication that the MFS agreement contemplated the segregation of ISP traffic, ether as

toll or asa“unique’ form of locd traffic.

18 |n conjunction with the prevailing local treatment afforded |SPs, BA-MD’s actions immediately
subsequent to executing the agreement evidence an intent to treat | SP-bound calls aslocal traffic. After our
approval of the MFS agreement, MFS and BA -MD began operating under itsterms and for many months,
paid one another the agreed upon local compensation rates for the transport and termination of calls,
including | SP-bound calls.

13



Based on the foregoing, and recognizing the prevalling loca trestment of ISP traffic at
the time the agreement was executed, we conclude that the regulatory and industry custom at
that time dictated that ISP traffic be treated as locd, and therefore, subject to reciproca
compensation. We find that the trestment of ISP traffic as locd was so prevaent in the industry
a that time that BA-MD, if it so intended, had an obligation to negate such loca trestment in the
interconnection agreements it entered into by specificdly excduding 1SP traffic from the definition
of locd traffic subject to the payment of reciproca compensation.

Given the comprehensive nature of the MFS agreement and the specificity with
which they address virtudly al interconnection issues, we find it difficult to understand how
BA-MD could fal to indst on a specific itemized exception excluding ISP treffic. BA-MD’s
knowledge of that regulatory and industry custom made it imperative that BA-MD specificdly
exclude cdlls to ISPs from the definition of locd traffic subject to the payment of reciproca
compensation.”® Given the circumstances then existing, we find the absence of such a specific
excluson or exception to be persuasve of the fact that BA-MD did not intend to exclude ISP
traffic from the definition of loca traffic when it entered into the MFS agreement. Under dl of
the circumstances exigting a the time the contract was entered into, we conclude that the parties
contemplated reciprocal compensation payments for ISP traffic. For MFS and those CLECs

who “opted-in” to the MFS agreement, this concluson means that those parties shdl receive

19|t should be noted that, unless a contract provides otherwise, the law applicable at the time and place the
contract isentered into isto be considered a part of that contract. See, e.g., Denice v Spotswood |. Quinby,
Inc., 248 Md. 428, 433-34 (1968).

14



reciproca compensation for 1SP-bound cdls until July 1, 1999 under the rates set forth in the
interconnection agreement.

In concluson, we find that with regard to the MFS agreement, telephone cdls
originating from a BA-MD provided telephone service end user to the respective ISP end users
of MFS are subject to the reciproca compensation provisions of that agreement. Based on the
discussion above, we find that BA-MD was clearly in a postion to know

that the specific excluson of such traffic from the definition of locd traffic for purposes of the

payment of reciproca compensation was a necessity. BA-MD failed to incorporate such an
excluson and is, therefore, in breach of the MFS agreement under which it has withheld
reciprocal compensation for ISP traffic.

Accordingly, we find that BA-MD must within 15 days of the effective date of this
Order, pay dl reciproca compensation amounts withheld for ISP traffic under the MFS
agreement. BA-MD aso mugt continue to pay such amounts for the duration of the MFS
agreement.

B. Arbitrated Agreements

The issue of whether parties who arbitrated the issue of reciproca compensation for
| SP-bound cdlls are il entitled to that compensation in light of the FCC's ISP Order ismore
problematic. Obvioudy, there is no question of BA-MD having agreed that |SP-bound cdls

were locd in this dtudion. BA-MD vigoroudy argued in its regotiations with Sprint, for

% See, MFS agreement at §22.1. BA-MD’ s more recent interconnection agreements include explicit language
excluding calls to the Internet from the payment of reciprocal compensation. See, e.g., | nterconnection
Agreement between BA -MD and Transwire Operations, LLC (Dec. 18, 1998) and | nterconnection Agreement
between BA-MD and Omnipoint Communications Enterprises, L.P. (Nov. 24, 1998). These parties, and any

15



example, that 1SP-bound calls were not “locd traffic.” Furthermore, as noted earlier, in the
arbitration we concluded that |SP-bound cals were locd. This concluson appears to have
been brought into question by the FCC's ISP Order.

However, even this conclusion does not totaly resolve the issue. The FCC found thet,
even in cases where a State commission does not find that the parties voluntarily agreed on an
inter-carrier compensation scheme, or where a state has not addressed the issue, “date
commissons may neverthdess determine in thelr arbitration proceedings a this point that
reciprocal compensation should be paid for this traffic.”? State commissions may make such
determinations “pursuant to contractua principles or other
legd or equitable consderations, that reciproca compensation is an gppropriate interim inter-
carrier compensation rule’ pending completion of the FCC rulemaking on this issue® Uil
such time as afederd inter-carrier compensation mechanism is developed,
the FCC left the determination of the gpplicability of reciproca compensation entirdy to State
commissons. Thus, under the FCC's ISP Order, it is incumbent upon this Commisson to
determine an interim cost recovery methodology which may be used until the FCC completesits
rulemaking on this issue and adopts a federd rule governing inter-carrier compensation

arrangements®

parties similarly situated would not be entitled to reciprocal compensation for | SP-bound calls. These
parties are bound to their contractual agreement in the same manner and to the same extent as BA-MD.
2 1SP Order, at para. 25.

21d., at para. 27 (emphasis added).
% gpecifically, the FCC stated that “[A]lthough reciprocal compensation is mandated under Section

251(b)(5) only for the transport and termination of local traffic, neither the statute nor our rules prohibit a
state commission from concluding in an arbitration that reciprocal compensation is appropriate in certain

16



In fact, according to the FCC, “State commissons are free to require reciproca
compensation for 1SP-bound calls, or not require reciprocal compensation and adopt another
compensation mechanism, bearing in mind that ISP/ESPs are exempt from paying access
charges”® This directive does not leave us the option of providing for no compensation for
|SP-bound cdlls. State commissions must ether require reciproca compensation or develop
another compensation mechanism. To fail to provide for any compensation would violate the
1996 Act, which dtates:

A State commission shdl not consider the terms and conditions
for reciprocal compensation to be just and reasonable unless
such terms and conditions provide for the mutua and reciproca
recovery by each carrier of costs associated with the transport
and termination on each carrier’s network facilities of cals that
originate on the network facilities of the other carrier. 47 USC
§ 252(d)(2)(A).

We are very concerned that the adoption of BA-MD’ S position will result in
CLECs receiving no compensation for terminating | SP-bound traffic. Such an effect will
be detrimenta to our efforts to encourage competition in Maryland. No one disputes that
locd exchange carriers incur cogts to terminate the traffic of other carriers over their network.
In the absence of finding that reciproca compensation applies, a class of cdls (ISP traffic) will
exig for which there is no compensation. The reciprocal compensation rates established by our
arbitration order and contained in the gpproved Statement of Generdly Avalable Terms

(“SGAT”) reflect the codts of this termination. Until the FCC establishes an appropriate inter-

carrier compensation mechanism for |SP-bound traffic, we find that it isin the public interest to

circumstances not addressed by Section 251(b)(5), so long asthere is no conflict with governing federal
law.” 1SP Order, at para. 26.
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require BA-MD to pay our arbitrated reciprocal compensation rates contained in the SGAT as
an interim compensation mechanism. Absent such a mechanism, CLECs will be forced to
absorb these costs. However, we wish to stress that this compensation rate is atemporary, but
necessary, measure. The parties are of course free to negotiate another compensation rate to
be applied to 1SP-bound traffic. In any event, our interim rate will only apply until the FCC

iSsues an order cregting its inter-carrier compensation mechanism for | SP-bound traffic.

IT 1S, THEREFORE, this 11th day of June, in the year Nineteen Hundred and
Ninety-Nine, by the Public Service Commission of Maryland,

ORDERED: (1) That the parties shdl reconcile the amounts owed and Bell
Atlantic — Maryland, Inc. shal remit payment of reciproca compensation charges previoudy
withheld within 15 days of this order.

2 Tha Bdl Atlantic — Maryland, Inc. shdl continue to pay
reciprocal compensation for 1SP-bound traffic under its agreement with MFS and any CLECs
who opted in to that agreement until the expiration of the MFS agreement.

3 That, on an interim bads the inter-carrier compensation
mechanism for 1SP-bound cdls for providers not currently operating under an gpproved
interconnection agreement, shal be the reciprocd compensation rates established in our

arbitration Order as contained in the approved SGAT.
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Commissioners

#|SP Order, at para. 26 (emphasis added).
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