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BY THE COWM SSI ON

A | NTRODUCTI ON

1. This matter conmes before the Conmm ssion for
consideration of the Application for Specific Forms of Price
Regul ation filed by U S WEST Comrunications, Inc. (“USW or
“Conpany”) on Cctober 31, 1997, and the related Stipulation and
Settlenent Agreenent submtted by USWC, Comm ssion Staff
(“Staff”), and the Colorado O fice of Consumer Counsel (“0OCC")
on Cctober 29, 1998. USWC filed the application in reliance on
the provisions of 88 40-15-501 et. seq., CRS. In its
application, USW requested conprehensive pricing flexibility
for all its regulated retail services with the exception of
residential and first |ine business basic |ocal exchange.?

2. The Conmi ssion issued notice of the application

and a nunber of parties intervened in this case including:

Staff; the OCC, MZlI W rldCom 1Inc.; 1CG Telecom Goup, Inc.;
Sprint Conmunications Conpany L.P.; Teleport Conmunications
G oup, I nc. of  Col orado; the Colorado Tel ecommunications

Associ ation; the Teleconmunications Resellers Association; and

the Departnent of Defense and all other Federal Executive

L Wth respect to residential and first line business basic |ocal
exchange, the application proposed to cap rates for those services at the
| evel s existing at the time of subm ssion of the application.



Agenci es. ? In accordance with prior orders in this case, we
conducted hearings on USWC s application and related matters on
May 26 through June 4, 1998, and June 24-25, 1998. The parties
submtted Cosing Statements of Position on August 17, 1998.

3. On Cctober 29, 1998, USWC, Staff, and the OCC
filed their Stipulation and Settlenment Agreenent acconpani ed by
their Joint Mtion to Accept Stipulation and Settlenent
Agreenent. As discussed infra, the parties to the Stipulation
requested that the Conm ssion adopt that agreenment as a conplete
di sposition of this case. The Stipulation was not agreed to by
all parties to this proceeding. In particular, the Joint
Respondent s® opposed the Stipul ation for various reasons.

4. Pursuant to suggestions of the Joint Respondents,
we issued public notice of the Stipulation and allowed
interested persons additional opportunity to intervene in this
case. AClI Corporation and NEXTLINK Col orado, L.L.C. intervened
on Novenber 20, 1998, MLeodUSA Tel econmunications Services,
Inc., intervened on Novenber 23, 1998. In Decision No.
C98- 1190, we pernmitted all parties to file testinony regarding
the Stipulation, and, specifically, on the issue whether the

Comm ssi on should adopt the Stipulation as a conplete resolution

2 As noted infra, NEXTLINK Colorado, L.L.C., ACH Corporation, and
McLeodUSA Tel econmuni cations Services, Inc. intervened after the Stipulation
and Settlenment Agreenent was filed on October 29, 1998.



of this case. On January 14-15, 1999, we conducted additi onal
hearings for the specific purpose of considering the
Sti pul ati on. Now being duly advised in the prem ses, we adopt
the Stipulation and Settlenent Agreenment between USWC, Staff,
and the OCC.
B. Stipulation and Settl enent Agreenent

1. On Cctober 29 1998, USWC, Staff and the OCC
offered their Stipulation and Settlenent Agreenment to resolve
this case. On Novenber 23, 1998, the parties submtted their
anmendnent to Stipulation and Settlenment Agreenment. W refer to
the Stipulation and Settlenment Agreement and the Amendment to
Stipul ation and Set t| ement Agr eenent coll ectively as
"Stipulation" or "Agreenent." The Stipulation proposes a form
of price regulation other than rate of return regulation for
USWC. Under the Stipulation USW would be granted: price
flexibility between Conm ssion determned floors and ceilings,
contracting flexibility, the ability to bundle and package
services, and continued quality of service regulation. In
addition, the signatories recommend that the Commission initiate
a rulemaking proceeding to determne the extent to which all
jurisdictional telecomrunications providers should be required

to provide information to the Conm ssion on the status and

s MCI WorldCom Inc., ICG Telecom G oup, Inc., NEXTLINK Colorado,
L.L.C., and McLeodUSA conprise the Joint Respondents.



devel opnment of conpetition in Col orado. The Stipulation also
proposes specific rate and revenue reductions totaling $84
mllion dollars annually for five years. On Novenber 20, 1998,
MCI  WorldCom on behalf of its regulated subsidiaries; 1CG
Tel ecom Group, Inc.; NEXTLINK Colorado, L.L.C; and MLeodUSA
("Joint Respondents”) issued a joint response in opposition to
the Stipulation and Settl enment Agreenent.

2. In accordance with the suggestions of the Joint
Respondents, we issued notice of the Stipulation, allowed
addi ti onal opportunity for intervention in this proceeding, and
scheduled additional hearings for the specific purpose of
consi deri ng whet her we shoul d adopt the Agreenent. W conducted
the additional hearing on January 14 and 15, 1999. At those
hearings, USWC, Staff, and the OCC presented testinony in
support of the Stipulation; the Joint Respondents presented
testinmony in opposition.?* W wll adopt the Stipulation and
Sett | enent Agr eenent with only m nor nodi fication and
clarification as a conplete resolution of this proceeding. This
order explains our rationale, addresses the Joint Respondents'
comments and objections, and describes the clarification and
nodi fi cation approved here. A copy of the Stipulation and the

Amendnent to the Stipulation is attached to this O der.

4 The parties prefiled their direct testimny on January 8, 1999.



C. Price And Service Quality Plan--Stipul ation
(Section I11.)

1. The Stipulation proposes a form of price
regul ation other than rate of return regulation for USWC. Under
the proposed Price and Service Quality Regulation Plan ("PSQR")
USWC would be granted pricing flexibility between Comm ssion
determned floors and ceilings, contracting flexibility, and the
ability to bundl e and package services, all subject to continued
gquality of service regulation

2. Bef ore discussing the specifics of the PSQR (or
"Plan") the Comm ssion notes that the parties to the Stipulation
agreed that nothing in the PSQR plan is neant to supersede any
flexible regulation already granted with respect to specific
regul ated services. The Conmission concurs wth this
under st andi ng.

D. Pricing Flexibility
1. | nt roducti on
The first matter the Conmm ssion will address with
regard to the PSQR plan is the threshold question of whether
USWC should be granted price flexibility wthin Comr ssion
determ ned price floors and price ceilings.
2. The Parties' Positions
a. In their opposition to the Stipulation the

Joint Respondents claimed that the primary concern of the



Commi ssi on, in reviewng the Stipulation, should be the
protection of Colorado consuners through the pronotion of
vi gorous conpetition. They further contended that many portions
of the Stipulation will, ™ . . . cut conpetition off at the
knees." Joint Response, page 3. The Joint Respondents also
argued that, in the Stipulation, USW seeks virtual deregulation
of every retail service except for residential and first line
busi ness basic exchange, and "extraordinary" contracting
flexibility. Joint Response, page 3.

b. In their testinony filed on January 8, 1999,
the signatories took exception to these characterizations of the
Stipul ation. M. Bruce Smith, Director of the Colorado Public
Utilities Comm ssion, stated in response to the question whether
he agrees with the contention of the Joint Respondents that the
Agreenent virtually deregul ates retail services:

Absol utely not. First, there is no fornal
deregul ation of any service, and there is no
reclassification of any USWC servi ce. USWC i s bound
by all Conmission rules wth some exception for
wai vers and variances that will carry forward. There
are ceilings which protect consuners and floors which
protect the conpetitive process. USWC is nore
stringently regulated under the Plan than the CLECs
are regulated under the default schene. If USWC is
virtually deregulated as the CLECs assert, then the
CLECs nust be deregulated conpletely. Conmmi ssi on
regulation of USWC under the Plan is |ess rigorous
only with respect to pricing flexibility, a necessary
step on the road to the statutory goal of the fully

conpetitive mar ket pl ace for t el econmuni cati ons
servi ces.



Direct Testinony of Bruce Smith, pages 26-27.
C. Dr. Neil Langland, also testifying on behalf
of Staff, asserted in his Direct Testinony:

The Comm ssion has enployed the price band
technique for over ten vyears for a variety of
servi ces. In fact, since the Costing and Pricing
Rul es becane effective, the schene for USWC services
not subject to a specific form of relaxed regulation
has been in effect a banded price schenme just |ike the
one in the Agreenent, except that under the Agreenent
there is less lead tinme necessary to change prices
within the band, and greater contracting and bundling
flexibility. Therefore, the change in regulatory
schenme in the Plan is not a significant departure in
terms of price listed services.

Direct Testinmony of Neil Langland, page 4.

d. In addition, M. Kenneth Reif, Director of
t he OCC st at ed:
The OCC supports the Plan because it affords USWC with
an appropriately limted degree of pricing flexibility
commensurate with the |evel of devel oping conpetition
in Col orado, protects consuners from unwarranted price
i ncreases and deterioration in service quality and is
consistent wth Colorado statutes and Comm ssion
rul es.
Kenneth V. Reif Supplenental Testinony, page 3.
3. Conmi ssi on Deci si on
a. The Comm ssion agrees with those parties who
point out that little evidence of existing effective economc

conpetition in Colorado's telecommunications markets was

presented in this Docket. In light of this circunstance, the

10



Commi ssion is sensitive to the potential effects on conpetition
of our disposition of this case.

b. Much of the testinony in this Docket related
to this question. For exanple, many parties argued that a |ack
of effective conpetition creates a circunstance, where in the
absence of appropriate regulation, a firmwth market power has
the ability and self-interest to: raise prices above costs,
"dunp” a disproportionate share of its joint and combn costs on
captive custoners, Cross-subsidi ze conpetitive wth non-
conpetitive services, predatorily price, and construct other
barriers to entry. The conpeting |ocal exchange carriers
("CLECs"), the OCC and Staff raised these possibilities in
response to USWC' s original contention in this docket that price
floors and ceilings were not a necessary part of the new form of
regulation to be applied to USWC The Conmm ssion agrees wth
this reasoning and finds that USWC s pricing flexibility nust be
constrained within Comm ssion determined ceilings and floors to
prevent potential abuses of market power.®

C. However, the Conmi ssion also agrees with the
signatories to the Stipulation (e.g., the Direct Testinony of
M. Smth cited above) that the Stipulation does not provide

virtual deregulation of USWC s retail services. Rat her, it

> Other regulatory tools required to curb market power are cost support,
cost allocation and quality of service standards.
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requires a floor and ceiling for each and every service
individually, including residential and business basic exchange.
This regulatory schenme is very different from the virtual
deregulation which USWC did, in fact, initially request here.
In addition, as we discuss later in this order, we agree wth
the signatories' <contention that the Stipulation provides a
nunber of other regulatory nechanisns that will, in conbination,
act to curb USWC s market power and wll ensure, anong other
things, that USWC does not price services in an anticonpetitive
manner. These regul atory nechani sns i ncl ude: USWC s adherence
to the costing and pricing rules, cost support, and constraints
on USWC s contracting flexibility.

d. W also find that the inposition of price
ceilings and floors on USWC is entirely consistent with the
Conmi ssion's decisions in Docket No. 97R-177T, which created a
default form of relaxed regulation with no price ceilings or
floors for the CLEGs. In those decisions, we premsed our
refusal to inpose price ceilings on the CLECs on the continued
availability to consumers of the price regulated services of
USWC. In other words, the Comm ssion found that USWC s prices
woul d serve as an effective price ceiling on CLEC services. As
an exanple, in Decision No. C98-46, pages 67, in denying the

OCC s request for price ceilings for the CLECs, we stated:

12



The Commi ssion reiterates that if the problens the OCC
has identified do in fact enmerge the Conm ssion stands
ready to address them forcefully. However, in our
judgnment, the inposition of price ceilings on the
CLECS is in conflict with the pronotion of effective
conpetition at least as long as the price regul ated
services of USWC remin as an alternative for
consuners.

e. Simlarly, in denying Staff's request to
i npose price ceilings for the CLECs on residential basic service
in Docket No. 97R-177T, we concl uded:

The Commi ssion denies this Staff request. The
Conmmi ssion believes its decision not to apply price
ceilings and floors to the CLECs, even on the
provision of residential basic exchange service, 1is
consistent with the Conmission's |egislative nmandate
to encour age t he ener gence of a conpetitive
t el econmuni cati ons market in Col orado. G ven current
mar ket conditions, USWC s prices wll serve as an
effective price ceiling on CLEC services. The
Comm ssion believes that CLEC price ceilings would be
a needless and burdensone supplenent to existing
mar ket incentives.
Deci si on No. C98-46, pages 8-9.

f. e concl ude t hat t he Stipulation's
imposition of price ceilings and floors is consistent with the
continuing need to curb USWs market power and provide a
constrained alternative to the CLEC offerings. W also conclude
that the Stipulation's grant to USWC of price flexibility within
Commi ssi on-determ ned price floors and ceilings is in the public
i nterest. It is consistent with the Comm ssion's statutory

mandat e to encour age t he transition to conpetitive

tel econmuni cations narkets in Colorado while protecting and

13



mai nt ai ni ng t he wi de availability of hi gh-quality

t el ecommuni cati ons services.®

E. Price Ceilings (Section Ill.A 1 - 3)
1. | nt roducti on
a. The Stipulation addresses a nunber of

procedural details with regard to price ceilings. These include
how the initial price ceiling should be set (Section IIl.A 1),
the circunstances and constraints on USWC s ability to change
price ceilings (Section IlIl1.A 2), how USWC wll be allowed to
change price ceilings (Section I1l.A 2) and the role tariffs
play in establishing both the price ceiling and the initial
price list (Section Ill.A 3). These sections of the Agreenent
did not draw any objections in the testinony presented at the
suppl emrental hearings. Therefore, we sinply note our support of
t hese proposed procedures relating to price ceilings.

b. The Commi ssion will coment on two issues
with regard to the proposed price ceilings. The first is the
guestion whether the price ceiling for basic exchange service

shoul d include zone charges where applicable. The second is the

6 W also find that the PSQR plan is consistent with federal and state
statutes and Conmission rules as outlined in pages 47 of the Stipulation.
The objections of the Joint Respondents that the Stipulation is inconsistent
with statutes and Commission rules are dealt with in this order in discussion
of individual sections of the Stipulation. The Commission rejects those
objections and finds that the Stipulation does conform to Comm ssion rules
and statutes.

14



request of the Joint Respondents that USWC s price ceilings be
adjusted to reflect changes in productivity and inflation.

C. In Decision No. C98-1252 we required
responses from the signatories clarifying certain points in the
Stipul ation. The first clarification question posed by the
Comm ssion was whether the price ceilings for basic exchange
service should include zone charges where applicable. The
signatories' response was that they should. The Commi ssion

agrees and now clarifies that the price ceilings for basic

exchange service will include zone charges where applicabl e.
2. Joi nt Respondents
a. As stated above, +the Joint Respondents

requested that we inpose a productivity offset factor and price
indexing in any alternative form of regulation approved for
USWC. Joint Response pages 2 and 30. In its Answer and Cross
Answer testinmony relating to USWC s application, the OCC did
advocate productivity and inflation adjustnments in the price
regulation plan for USWC However, in his Supplenenta
Testinmony filed January 8, 1999 (page 4), M. Reif, explained
why he believes that, even though the Stipulation does not
contain such price indexing and productivity offsets, it does
ensure that custoners receive the benefits of conpetition in the

formof |ower rates:

15



[While the Plan does not contenplate automatic
annual reductions in rates to capture productivity
gains, the proposed $84 nillion in rate and revenue
reductions ensures that custoners receive the benefit
of conpetition in the form of |ower rates regardl ess
of the degree of conpetition that actually develops in
the near term

b. M. Reif also referred to an analysis
conducted by the OCC that was used to conpare the revenue
i npacts on USWC of productivity offsets and price indexing
versus the Agreenent's proposed $84 million annual reduction in
USWC s revenues:

[We evaluated the inpact on USWC s revenues over
five years assumng the Conm ssion adopted the OCC s
proposed PSQR plan including a 4.5% productivity
factor. W selected a 4.5% productivity factor as the
starting point of our analysis because we believed it
was at the upper end of what the Conm ssion reasonably
could be expected to approve, taking into account the
di sparate opinions of USWs, OCCs, and Staff's
experts regarding productivity. Assunming a 2 percent
rate of inflation and a 4.5% productivity factor, M.
Nel son esti mat ed t hat USWC woul d experi ence
approximately $249 nillion in revenue reductions over
the five year term Based on this analysis M. Nelson
determined that a $45 mllion rate reduction over the
five years yielded the sane net present value as the
4.5 percent productivity factor. The Ofice used this
anal ysis as one benchmark against which to judge the
justness and reasonabl eness of the final $84 mllion.

Rei f Suppl enental Testinony, page 10.
3. Conmi ssi on Deci si on
a. W note that the purpose of productivity
offsets and price indices is to help ensure that consuners

benefit fromthe efficiency gains stinulated by conpetition. W

16



are satisfied with M. Reif's explanations and believe that the
$84 mllion annual reduction in USWC s revenues does adequately
ensure that consuners will benefit fromthe Stipulation. To the
extent the Stipulation stinulates further conpetition, it wll
al so ensure that custoners automatically share in any further
efficiency gains in the formof |ower prices.

b. The Agreenent al so enables the Conm ssion to
review all proposed changes in price ceilings and does not
prohibit the Comm ssion from considering productivity offsets
and price indexing in the future.” Should the Conm ssion
consider such actions in the future, the Stipulation does not
prohibit the participation of any party in any such proceedi ng.

C. W therefore deny the suggestion of the
Joint Respondents, and will not inpose a productivity offset or

price indexing on the regulatory schenme proposed by the

Stipul ati on.
F. Price Floors (Section I11.A 4)
1. | nt roducti on
Price floors are designed to protect conpetitors
from anti-conpetitive behavior by USWC In response to USWC s

original price regulation proposal in this case, all parties
contended that the absence of price floors for USWC would harm

conpetition. For exanple, in his Answer Testinony, |CGE WrldCom

17



witness Dr. Montgonery contended that the absence of any price
floors or inputation tests in USWCs pricing flexibility
proposal was, "in and of itself a fatal flaw "8 Although the
Stipulation specifies price floors for USWC, the Joint
Respondents remain concerned about possible anti-conpetitive
behavi or by the Conpany. The issue of price floors is also
entwined with the potential ability of USW to deaverage its
retail prices, and with the scope of the contracting flexibility
granted to USWC by the Stipulation. See discussion infra.
2. Treat nent of Shared Costs
a. Joi nt Respondents

(1) The Stipulation recomends (Section
I11.A 4.a) that the price floor be set at Total Service Long Run
| ncr enment al Cost ("TSLRI C") as described in Rule 4 CCR
723-30-2.45(a)-(d) in the Conm ssion's

(2) Costing and Pricing Rules. However ,
the Joint Respondents raised inportant concerns as to whether
the TSLRIC price floor for individual services should contain

some portion of shared costs,® and whether (and how) the TSLRIC

" The sane is true for price floors.

8 Mont gomery Answer Testinobny, page 12. Staff and the OCC raised simlar
concerns. See, for exanple, Answer Testimony of Staff witness M. Wndell
W nger, pages 44,45; Answer Testimony of OCC witness Susan M Bal dwi n, pages
81, 82.

® Mark L. Stacy, Cross Answer Testinony, on behalf of M, pages 4 5;

WI!lliam Page Montgonery, Cross Answer Testinony on behalf of 1CG and
Wor |l dCom pages 14-15.

18



price floor should include inputation. The Joint Respondents
al so asked the Commi ssion to nodify the Stipulation to require
USWC to establish price floors for the services contained in the
price list before we inplenent any pricing flexibility through
such lists or any contracts.

(3) Wth regard to the first concern of the
Joint Respondents, the signatories to the Stipulation do not
believe that shared costs should be part of the TSLRIC price
floor for any individual service, although they do acknow edge
that the Costing and Pricing Rules require that the prices nust
be set so that total revenue from any group of services covers
the TSLRIC for that group of services.® The Joint Respondents,
on the other hand, believe that shared costs should be included
in the price floors for individual services.

b. Conmi ssi on Deci si on

(1) W will deny the request of the Joint
Respondents to require USWC to include sone portion of shared
costs in the TSLRIC price floor for individual services. e
agree with USWC, Staff, and the OCC that Rule 30 of the
Comm ssion's Costing and Pricing Rules requires that shared
costs be covered by the revenues from a group of services, but

does not specify that a certain allocation of shared costs be

0 Joint Responses to Order Requiring Responses Clarifying Stipulation
filed January 8, 1999 by USWC, Staff and the OCC, Response to Question 2.
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applied to any specific service. Therefore, the price floor for
an individual service need not include a portion of shared
costs. Since the Stipulation will allow USWC to | ower the price
of any particular service to its direct (TSLRIC) cost, the
Comm ssion, with the assistance of interested parties such as
the CLECs, will be vigilant to the potential for cross-subsidies
and predatory pricing on the part of the Conpany. Wth regard to
that vigilance, the Stipulation (Section I11.D, pages 14-15)
provi des:
Wthin six nonths follow ng Comr ssion adoption

of the Agreement, US WEST shall provide Staff and OCC

wWith nonrecurring and recurring rate/cost conparisons

and TSLRI C cost studies for the services identified in

At t achnent B. The rate/cost conparisons shal

contain: the USOC, the price, the quantities sold, and

an estimate of the per-unit TSLRIC plus shared costs,

and shall be updated annually. U S WEST shall update

the supporting cost studies as required to ensure that

no cost study is nore than three years old and shal

provi de any such updates to Staff and OCC with its
annual rate/cost conparisons.

(2) This type of cost support will aid the
Commi ssion in ensuring that the Conpany does not price services
in an anti-conpetitive manner. O course, in review ng any USWC
tariff/price list proposal, nothing in the Stipulation or the
Comm ssion's rules precludes the Commssion from assigning

shared costs to any price floor.

20



3. | mput ati on
C. | nt roducti on

(1) The second question raised by the Joint
Respondents is whether the TSLRIC price floor should include
inputation and if so in what manner. The signatories believe
that inputation is appropriate as required by Rule 4 CCR
723-30-4.1(f) and Rule 4 CCR 723-39-7.6.% The Joint Respondents
bel i eve that adherence to these rules alone will not result in
i mputation of wunbundled network elenment ("UNE") prices in all
i nstances in which such inputation is warranted.

(2) Various CLEC wtnesses representing
some of the sane parties as conprise the Joint Respondents
di scussed the issue of price floors in their witten and oral
testinmony relating to USWC s original application. For exanple,
Dr. Montgomery filed Answer Testinony and Cross Answer Testinony
on behalf of ICG and WorldCom In his Answer Testinony (Exhibit
S1, pages 8- 12), he asserted that price floors are necessary and
di scussed the effect of UNE prices on USWC s ability to engage
in a price squeeze or other predatory conduct. In his Coss
Answer Testinmony (Exhibit T, page 14) he recommended that price
floors be established on the sane cost basis as UNE prices. M.

Not sund, on behalf of TCG addressed these issues in her Cross

1 Joint Responses to Order Requiring Responses Clarifying Stipulation,
Response to Question 3.
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Answer Testinmony Exhibit Z, pages 4-5. She clainmed that price
floors for services nust include the total element long run
incremental cost ("TELRIC') prices for each UNE used to provide
the service, to avoid USWC price squeezes. M. Stacy on behal f
of Ml also filed Direct Testinony addressing price floors.
Exhibit U, pages 12-14. He clained that, without a price floor
restriction, USWC would have the ability to use price squeezes
to prevent entry.

(3) The parties to the Stipulation believe
that the Costing and Pricing Rules, including the inputation
requi renents, resolve any concerns wth UNEs. For exanple, OCC
witness M. Nelson discussed why price floors in conpliance with
the Comm ssion's Costing and Pricing Rules were sufficient in
his Cross Answer Testinony. Exhibit R, pages 10-17. M. Nelson
clainmed that the standards and nethodology enployed by the
Costing and Pricing Rules were specifically designed to
effectively prevent cross-subsidy and predatory pricing.
Exhibit R, page 12.

(4) According to St af f W t ness Dr.
Langl and, "The plan does not extend appreciably USWC s ability
to price below cost. Commission rules and the nonitoring should
provide a reasonable check on any such behavior." Direct

Testinmony of Neil E. Langland, January 8, 1999, page 5.
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d. Conmi ssi on Deci si on

(1) The Commi ssi on affirms t hat t he
i mputation language in 4 CCR 723-39-7.6.2 1is conceptually
correct when it states that inputation is only necessary in the
case of a nonopoly bottleneck facility. The market power
associated with bottleneck facilities requires inputation to
protect conpetitors and consuners from market abuses such as
price squeezes. On the other hand, we conclude that it is
economcally incorrect to require USWC to inpute UNEs into its
price floors when there is no bottleneck facility involved.
Such a requirement would in effect produce a regulatorily
i nduced price squeeze on USWC and neke it difficult for USWC to
conmpete with the CLECs.* This would nean |ess conpetition and
fewer choices for Col orado consuners.

(2) The Commission realizes that the term
"bottl eneck nonopoly" is not defined specifically in our rules.
This term may be a contested issue in future proceedings.
However, we are confident that it will be in the self-interest
of each party to nake its case as clearly and forcefully as

possible in specific future proceedi ngs, and the Conmm ssion w ||

2 According to USWC witness MDaniel, "If you begin to inpute UNEs, to
me, in that scenario, the customer has that easily available alternative;
then you are putting ne in a price squeeze, because |I'm not free to go down
to my direct cost." Transcript, January 14, 1999, pages 108-109.
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be able to make informed decisions that are in the public
interest.
4. When The Price Floor Should Be Established
a. Joi nt Respondents

(1) The third issue raised by the Joint
Respondents is whether the actual price floor for each regul ated
retail service should be formally established at the begi nning
of the PSQR

(2) Section Il1I.A 4. b of the Stipulation
recoormends that the actual price floor not be fornmally
established at the beginning of the plan. Rat her, the
Stipulation proposes that, at any time, any person nmay protest a
proposed price list addition or nodification, or may file a
conpl aint asking the Comm ssion to determne if a price is set
bel ow the appropriate floor. The Stipulation also proposes that
USWC shal | bear the burden of proof that the price it charges is
at or above the price floor.

(3) The Joint Respondents contend that
adopting the Stipulation would result in price floors that do
not exist until soneone challenges the price of a particular
service (Joint Response, page 6), and that challenges to the
TSLRIC price floors would consunme too nuch tine. Joi nt
Respondents argue that, as a result, USW wll be able to

foreclose or delay the devel opnment of effective conpetition.
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Therefore, the Joint Respondents ask the Comm ssion to nodify
the Stipulation to require USWC to establish price floors for
the services contained in the price list before it inplenents
any pricing flexibility through such Ilists or any contracts.
Joi nt Response, page 8.
b. Conmi ssi on Deci si on

The Conm ssion denies the request to nodify
the Stipulation to require USWC to establish price floors for
the services contained in the price list before it inplenents
any pricing flexibility. W find that the Stipulation provides
adequate safeguards since it provides that any person nmay
protest a proposed price list addition or nodification, or my
file a conplaint asking the Conm ssion to determne if a price
is set below the appropriate floor. Not ably, the Stipulation
requires that USWC, in the event of such challenges, bear the
burden of proof that the price it charges is at or above an
appropriate price floor. In addition, the Conm ssion again
notes that the Stipulation (Section Ill.D, pages 14-15) requires
USWC, within six nonths follow ng Conm ssion adoption of the
Agreenent, to provide Staff and OCC with nonrecurring and
recurring rate/cost conparisons and TSLRI C cost studies for the
services identified in Attachnment B. The Stipulation also
provi des that those rate/cost conparisons shall contain the

USCC, the price, the quantities sold, and an estimate of the
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per-unit TSLRIC plus shared costs, all to be updated annually.
According to USWC wi tness MDaniel, these services cover about
90 percent of USWC s revenues.®® This provision wll give the
Conmi ssion sufficient information to nmonitor USWC s prices for
possi bl e anti-conpetitive effects.

5. Constraints On Chall enges To Conmi ssion Orders
(Section Il1.A 4.c.)

a. | nt roducti on
The signatories to the Stipulation agree
that for six nmonths followng the date of a Conm ssion final
order upholding a price list addition or nodification they wll
not challenge that order at the Conmm ssion. The Joi nt
Respondents argued (Joint Response, page 6) that, as a result of
this provision, the OCC and the Staff could not challenge the
price of a particular service for at least six nonths after a
price list filing.
b. Conmi ssi on Deci si on
The Conmission believes that a careful
reading of the Stipulation does not support the Joint
Respondents' contenti on. The Stipulation only precludes the
Staff and the OCC from challenging a new price for six nonths
after it has been approved by the Conmm ssion. Prior to

Conmi ssion approval, either the Staff or the OCC may raise the

¥ Transcript January 14, 1999, page 89.

26



guestion as to whether the proposed price is above the floor.
We find that these provision are appropriate.

6. Price Changes Between Ceilings And Fl oors
(Section Il1l.A 5.a &b.)

The Stipulation also describes how prices are to
be changed between ceilings and floors. These processes and
procedures were unopposed by the Joint Respondents. Therefore

the Conmission sinply notes its agreenent with these provisions.

G Deaveraging (Section IIl.A. 5.c.)
1. I nt roducti on
a. In this section of the Stipulation the issue

i s whether the Comm ssion should accept the proposal that:
Nothing in this Stipulation shall be construed as
ei t her granting or denying USWC authority to
geographi cally deaverage rates or prices. During the
termof this plan, US WEST may apply to the Comm ssion

for permssion to establish a distinct price for each
service provided in a specified geographic area.

2. Joi nt Respondents

The Comm ssion will consider tw requests of the
Joint Respondents relating to this provision and the issue of
deaveraging in general. First, on page twenty of the Joint
Response, the Joint Respondents recommend that we deny USWC the
ability to deaverage wunder the terns of the Stipulation.
Second, if the Conmi ssion does allow USW the ability to
deaverage, the Joint Respondents request that the Conm ssion

nodify the Stipulation to incorporate a requirenent that USWC
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impute its cost reductions into the prices USW charges the
CLECs for UNEs. O herw se, according to the Joint Respondents,

their ability to enploy UNEs w il be di m nished. Specifically,

the Joint Respondents contend that, since the Stipulation does
not require USWC to inpute its cost reductions in prices for
UNEs, CLECs would be precluded from matching or beating USWC s
targeted price decreases by providing service through UNEs
pur chased from USWC. The Joint Respondents claim that, unless
the Stipulation is nodified, the pricing flexibility provision
in the proposed Stipulation wll curb the entry of new
provi ders. Joint Response, pages 9-10.

3. Conmi ssi on Deci si on

a. The Conmi ssi on under st ands t he Joi nt
Respondents' concern with USWC s potential ability, under the
terms of the Stipulation, to deaverage its retail rates in
general and rates to | arge business custonmers in particul ar.

b. There are broad public interest concerns
whi ch acconpany the general issue of rate deaveraging. For
exanple, without an effectively conpetitive market, deaveraging
may result in several negati ve consequences such as an
inefficient pricing structure (prices greater than costs), the
"dunpi ng" of a disproportionate share of joint and conmobn costs
on captive custonmers, and the potential for cross-subsidy and

predatory pricing. However, under the ternms of the Stipulation,
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any future USWC tariff/price |list proposal would require
Conmi ssi on approval . Accordingly, the Comm ssion will be able
to take into account any potential negative inpacts from any
proposed deaveraging in making its decision. Therefore, we deny
the request of the Joint Respondents and will not nodify the
Agreenent to deny USWC the ability to propose deaveraged rates
in the future.

cC. Wth regard to the second request of the
Joi nt Respondents, that the Comm ssion nodify the Stipulation to
incorporate a requirement that USWC inpute its cost reductions
into the prices it charges the CLECs for UNEs, the Conm ssion
reiterates its belief that the Comm ssion's costing and pricing

and inputation rules will serve to protect the CLECs from abuses

of market power by the Conpany. Therefore, we deny this
request.
H. Contracting Flexibility (Section I11.B)
1. | nt roducti on
Section I11.B of the Stipulation addresses the
i ssue of contracting. The basic question is what limtations,

if any, should be inposed on USWC s contracting flexibility.
Ceneral |y, the Stipulation wll gr ant USWC contracting
flexibility "consistent™ with the flexibility afforded to the

CLECs by 4 CCR 723-38-3.2.2.4. Further, the Stipulation (pages

29



11-13) recommends eight categories of conditions to be inposed
on the Conpany's contracting flexibility.
2. Joi nt Respondents

a. The Joint Respondents claim that t he
Stipul ation provi des USWC W th contracting flexibility
"equivalent” to what is presently offered for CLEGCs. They
contend that such contracting flexibility is not supported by
the record and will harm the growh of conpetition. Joi nt
Response, page 12. They also contend that the contracting

provisions of the Stipulation permt USW to deaverage its

prices. Joint Response, page 18. Consequently, the Joint
Respondents request t hat the Conmission inpose several
addi ti onal [imtations on USWCs contracting flexibility.

First, the Joint Respondents contend that USWC shoul d seek prior
approval of its contracts by submtting redacted, unexecuted
versions of the contracts to the Comr ssion. Secondly, the
Joint Respondents argue that USWC should file a statenent
setting forth the TSLRIC floor for each regulated service
offering within the contract. Thirdly, the Joint Respondents ask
the Comm ssion to nodify the Stipulation to include a limtation
on the duration and penalty (for early term nation) provisions
allowed in USWC contracts. Lastly, the Joint Respondents again
recommend that the Comm ssion deny USWC the ability to deaverage

rates. Joint Response, pages 16-20.
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b. According to the Joint Respondents' wtness
Gllan, there are several problens wth the Stipulation's
| anguage addressing price floors for individual cust oner
contracts. M. Gllan contends that the Stipulation' s reference
(page 12) to an undefined custoner-specific "TSLRIC' is an open
invitation to discrimnation. He clains that allowing USWC to
establish prices based on an after-the-fact rationalization to a
custoner-specific TSLRIC would create a "regulatory quagmre of
unprecedented di nension." Gllan Testinony, page 15. M.
Gllan asks the Conm ssion to nodify the Stipulation to strike
any reference to the use of "custoner-specific" TSLRICs by the
Conpany.

3. Conmi ssi on Deci si on

a. Al the parties to this docket agreed that
the market for large business custonmers is the nmarket segnment
where conpetition is energing the fastest. It is true that USWC
still has nost of this market. However, large business
custoners have alternatives and are probably well aware of them
Ther ef or e, the Comm ssion accepts the argunents of the
signatories to the Stipulation that there is good reason to
believe that the contracting flexibility granted to USW is
consistent with pronoting nore conpetition in the market for
| arge business custoners, and is, therefore, in the public

i nt erest.
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b. W also agree with the view that USWC shoul d
be able to respond to CLEC conpetition for |arge business
cust oners. O herwi se, USWC nmay |ose |arge business custoners
based on regulatory constraints, instead of the real cost
efficiencies of the CLEGCs. The contracting flexibility granted
to USWC by the Stipulation is consistent with this position.
Furthernmore, USWC s contracting flexibility will be conditioned
upon its offering contracts on a non-discrimnatory basis within
Comm ssion determned price ceilings and floors. The
Stipulation also allows the Commssion to suspend and
i nvestigate any specific contract.

C. Ther ef or e, the Conmi ssi on deni es t he
requests by the Joint Respondents for additional limtations on
USWC s contracting flexibility. However, the Conmm ssion finds
that sonme minor nodifications are called for. Specifically, the
Commission finds that any contractual provision relating to
penalties for early termnation of a USWC contract should be

added to the confidential information to be attached by USWC to

the notice of contract specified in Section Il11.B.5, pages 11-12
of the Stipulation. The Commission also finds that the
provisions of Section I11.B.7 pages 12-13 of the Stipulation,

should be nodified to require USWC to provide a copy of each

conpl ete contract to the Comm ssion.
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Packagi ng/ Bundling (Section I11.C.)

1. | nt roducti on
This section of the Stipulation addresses the
i ssue of packaging and bundling. The basic issue is how shoul d
packagi ng/ bundling be handled for USWC. The Stipul ation
essentially treats the Conpany the sane as the CLECs with the
added constraints that the price USW sets for the bundle or
package shall be at the price ceiling (which is set at the sum
of the price ceilings for the services within the bundle or
package) or between the price ceiling and the appropriate price
floor (which is set at the sum of the price floors for the
services wthin the bundle or package). The Stipulation also
provi des that:
1. Wth any bundle or package, USWC wll either
satisfy the bill itemzation requirenents in Rule 4

CCR 723-2-10 or request a waiver of t hose
requirements.

2. The Commi ssion nmay suspend and investigate any
tariff, price list, or price filed; USW shall have
both the burden of going forward and the burden of
persuasion in any such investigation.

3. At any tine, any person may protest a proposed
price list addition or nodification, or may file a
conplaint asking the Conmssion to determne if a
price charged by USWC for the bundle or package of
services is beneath the appropriate fl oor.

2. Joi nt Respondents
The Joint Respondents conplain that the packaging

and bundling provisions of the Stipulation will result in anti-
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conpetitive behavior by USWC. They suggest that we require USWC
to seek prior Conm ssion approval of all bundled and packaged

of ferings. Joint Response, pages 10-11.

3. Conmmi ssi on Deci si on
The Comm ssi on is satisfied wth t he
Stipulation's treatnent of the packaging and bundling issue. In

particular, the Stipulation allows the Conm ssion to suspend and
investigate any price, permts any person to protest any
proposed price list addition or nodification, and allows persons
to file a conplaint to determine if a price charged by USWC for
any bundle or package of services is beneath the appropriate
fl oor. These provisions wll safeguard the public interest.
Conmpetition should work here to provide Col orado consuners wth
nore choices, and under Conm ssion rules, Colorado consuners
will still have the option of purchasing existing services
separately.* Therefore, the Conm ssion denies the request of the
Joint Respondents, and wll not require USWC to seek oprior
Commi ssi on approval of bundl ed and packaged of ferings.
J. Cost Support (Section I11.D)
1. | nt roducti on

This section of the Stipulation concerns the

i ssue of cost support. Specifically, the issue concerns what

type of cost support nust USWC provide when it files a revised
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price list to change a price, add a new regulated retail
service, or propose a change to a price ceiling. On pages 14
and 15, the Stipulation describes the cost support agreed to by
the parties.
2. Joi nt Respondents
The Joi nt Respondents conpl ai n:

US WEST does offer up an 'estimate' of TSLRIC for
seventeen or so of its retail services after its
prices have been in place for half a year. In |ight
of the fact that Brian Johnson testified that US WEST
sought pricing flexibility for 'thousands' of retai
services, producing estimted TSLRICs 'per unit' that
do not require updating any sooner than three years--
and producing them only after the services have been
offered to customers--the Stipulation is, at the
heart, setting speculative price floors for a few
servi ces at best.

Joint Response, page 6. The Joint Respondents ask the
Commission to nodify the Stipulation to require USW to
establish price floors for the services contained in the price
list before it inplenments any pricing flexibility through such
lists or any contracts. Joint Response, page 8.%
3. Conmi ssi on Deci si on
a. The Joi nt Respondent s’ ref erence to

"seventeen or so" services refers to the list contained in

14 Rule 57 of 4 CCR 723-1

5 The request of the Joint Respondents for the prior establishment of
price floors was discussed earlier in this order. However, it appears again
here because the Joint Respondents requested this relief separately to deal
with the issue of contracts.
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Attachnent B to the Stipulation (although that |ist actually
contains nineteen itens). Each of these itens, however, is
actually a category of services into which many rate elenents
fall. Taken together, these categories represent the nmjor
servi ces which USWC offers. Therefore, the conparison between
"seventeen or so" and "thousands" is m sl eading. Mor eover, the
Stipulation's requirenment that the cost studies in use be no
nore than three years old is consistent with our current Costing
and Pricing Rules. See Rule 4 CCR 723-30-4(1)(h).

b. The Joint Respondents' request to nodify the
Stipulation to require USWC to establish price floors for the
services contained in the price list before it inplenents any
pricing flexibility through such lists or any contracts is, as
not ed above, denied. The Conm ssion supports the Stipulation's
provision (Section I11.D.) regarding the type of cost support
USWC nust provide when it files a revised price list to change a
price, add a new regulated retail service, or propose a change

to a price ceiling.

K. Service Quality Plan
1. Stipulation (Section Il11.E. 1)
The Stipul ation provi des for prospecti ve,
automatic renmedies for nonconpliance by USWC wth specific

service quality neasures outlined in Attachnent A to the
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Agr eenment . It also establishes an overall nmaxinum “at risk”
incentive of $15 million of bill credits per year, disaggregated
into maxi muns for each neasure. Nonconpliant performance in any
measure by USWC for two consecutive nonths, or any three nonths
t hroughout the year, as a mninum wll cause the accumul ation
of a pro-rated bill credit for any and all nonths during the
year in whi ch nonconpl i ant per f or mance IS observed.
Furthernore, procedures for inplenmenting the bill credits are
out | i ned. Finally, the Stipulation proposes that any credits
relating to carrier-to-carrier service quality measures ordered
to be included in Attachnent A shall be capped at $2 mllion
annual | y. The $2 mllion cap wll, in turn, include the
$900,000 associated with network reliability, sw t chi ng,
t runki ng, and toll net wor k cal ling as referenced in
Attachment A
2. Joi nt Respondents

The Joint Respondents are, in general, favorably
di sposed to the service quality conponent of the Stipul ation;
their only reservation relates to the treatnent of carrier-to-
carrier service quality neasures. They claimthat the Agreenent
is deficient in terns of the requirenents concerning the quality
of service to other carriers and that the $2 mllion cap is
i nappropriate. Furthernore, they contend that USWC will be able

to forestall conpetitive |osses sinply by providing poor quality
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service with respect to facilities essential to its conpetitors
and then pay less in credits than it would have otherw se | ost
to conpetition. As a result, the Joint Respondents request that
the Commi ssion nodify the Stipulation to incorporate conplete
conpliance with any standards and neasures adopted in Docket No.
97R- 153T, and to renove the $2 mllion cap. To acconplish this
goal, M. Gllan proposed specific |language to insert into the
Stipulation to clarify that the $2 mllion cap does not
represent an overall |limt on USWs financial exposure for
violating carrier-to-carrier service quality neasures.
3. Conmi ssi on Deci si on

W find that the Conm ssion nust continue to
monitor USWC s service quality closely during this transition
period in tel ecomunications, because high service quality is of
great inportance to USWC s custoners, and because the market may
not yet be conpetitive enough to ensure such high quality on its
own. The Commi ssion finds that the service quality portion of
the Stipulation provides adequate scrutiny of USWC s perfornance
through the Agreenent’s service quality standards, reporting
requi renents, and bill credits for failure to conply.
Concerni ng the Joint Respondents’ conplaint, the Conmm ssion does
not deem it necessary to anmend the |anguage of the Stipul ation,
but we clarify that the Agreenent does not |imt the total

credits which may be required from USWC for violating carrier-
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to-carrier service quality neasures forthcom ng from Docket No.
97R- 153T. Finally, page 19 of +the Stipulation, contains
references to the signatories requesting “arbitration” by the
Commi ssi on. As clarification, the Comm ssion interprets
"arbitration" as referring sinply to the ordinary process by
which parties petition the Commssion to resolve disputes
pursuant to the Comm ssion's Rules of Practice and Procedure, 4
CCR 723-1.
L. Docket No. 90A- 665T
1. Stipulation (Section I1l.E. 2)
USWC agrees to increase its sharing anmount in
Docket No. 90A 665T by $2.5 mllion, from approximtely $12
mllion to approximately $14.5 nillion, thus resolving any
remai ni ng i ssues in this docket.
2. Conmi ssi on Deci si on
The Commission finds this proposal, whi ch
elicited no opposition, to be beneficial to USWC custoners and,
t herefore, should be adopted.
M O her |ssues
1. | ssues and Signatories’ Positions
There are three m scel |l aneous issues on which the
Stipulation is silent, but which nust be addressed in order to
fully specify the new regulatory plan for USWC, nanely: which

services are affected by this regulatory plan; how should
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pronotional offerings be handl ed; and should there be a md-term
review of the plan. In response to Comm ssion questions
concerning these issues, the signatories answered the first by
indicating that the plan should apply to all regulated retai
services in USWC s tariff; Exhibit 59, according to USWC, Staff,
and the OCC, provides a basic list of such services at the
present. Regarding pronotional offerings, the Stipulation is
silent because the signatories do not intend that the current
treatnment be altered, or that any changes to that treatnent
which may occur as the result of pending or future advice
letters be affected. Finally, no md-termreview is proposed by
t he signatories.
2. Conmi ssi on Deci si on

The Conmission agrees wth the signatories’
positions on these issues. Exhibit 59 apparently includes
USWC' s current offerings of regulated retail services; none
woul d be adversely affected by the possibility of downward price
flexibility. The Conmi ssion realizes, however, that this [|ist
may change over the course of the plan as USW offers new
regul ated retail services, and discontinues existing ones or has
t hem deregul at ed. Concerning pronotional of feri ngs, t he
Comm ssion sees no reason to alter, in this docket, the way in
which such offerings are presently handled, as outlined in

Section 2.2.11.B, Sheet 31 of USWC s Exchange and Network
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Services Tariff. Finally, the Commission also finds no
conpelling reason for establishing a formal md-term review
process for t he pl an. Wi | e we acknow edge t hat
tel econmunications is in a period of transition and that
regulation needs to nonitor these changes closely, t he
Conmmi ssion can do so by analyzing the information which will be
provided by telecomrunications carriers as the result of the
forthcom ng rulemaking referenced here, and by responding to
problens if and when they appear.

N. Rate Modifications, Foregone Rate |ncreases, and
Capi tal | nvestnent

1. Stipulation (Section IV) and Anendnent to the

Stipul ati on
a. Section IV of the Stipulation sets forth a
series of rate and revenue reductions which total $84 mllion

These i ncl ude:

(1) A change in USWC s toll and switched
access rates resulting in a $12 mllion revenue reduction for
each category; ¢

(2) USWC s agreenent to forego recovery of
the $12 mllion revenue inpact associated with inplenmenting the

303/ 720 rate center consolidation

6 UswC has inplenented this in Docket No. 98L-608T. See, Decision No.
C98- 1325, dated Decenber 30, 1998.
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(3) USWC s agreenent to forego recovery of
the $8 nmillion revenue inpact associated with inplenenting rate
center consolidation and/or expanded area service outside of the
303/ 720 area codes;

(4) a $14 mllion bill credit to offset the
charge to residential basic |ocal exchange custoners associ ated
with the H gh Cost Support Mechani sm ("HCSM);

(5) an $8 million bill credit to offset the
charge to business basic |ocal exchange custoners associated
with the HCSM

(6) USWC s agreenent to forego recovery of
up to an $8 mllion revenue requirement associated wth
investnments and expenses incurred to inplenent |ong-term | ocal
nunber portability (LNP); and,

(7) USWC s agreenment to invest $40 mllion
to inplenment an expanded definition of basic service wthout
recovering the $10 mllion revenue requirenment associated wth
this investnent.

b. The Anendnent to the Stipulation, on the
ot her hand, contains the follow ng provisions:

(1) Upon receipt of support from the HCSM

USWC will wuse one-third of this support each for the reduction
of toll, switched access, and sel ected business basic exchange
rates;
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(2) After the reductions in switched access
rates proposed elsewhere in the Stipulation and the Amendnent,
these rates nmay not be increased except through an advice letter
wi th 30-day noti ce;

(3) Anyone may recomend other changes to
swi tched access rates during the plan;

(4) USWC shall file interim sw tched access
tariffs which result in a $12 million revenue reduction;?

(5) USWC shall file pernmanent sw t ched
access tariffs slightly later;

(6) If t he Comm ssi on suspends t he
per manent tariffs, the signatories agree to propose a
particul ar, expedited schedule for the docket; and,

(7) Staff and the OCC agree not to oppose
the way in which USWC inplenents toll rate reductions required
by the Stipulation so |long as USWC conplies with the Agreenment’s

pricing provisions.

2. Joi nt Respondents
a. Most of t he above provi si ons wer e
uncont est ed. The Joint Respondents challenged only the bill

credits offsetting USWs <charges to basic |ocal exchange
custoners associated wth the HCSM and the treatnent of the

revenue requirenment related to investnents and expenses incurred
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to inplenment |ong-term LNP. Concerning the HCSM the Joint
Respondents argue that USW is able to offset its custoners’
charges from overearnings which it has generated fromall of its
customers, including the CLEGCs. The CLECs, on the other hand,
are forced either to set higher prices for the HCSM i nplenent
surcharges, or absorb the costs thenselves. They see this
situation as giving WW an unfair conpetitive advantage on the
grounds that it is neither nondiscrimnatory nor conpetitively
neutral . In their Joint Response, they propose that this
i nequity be addressed by requiring USWC to deposit sone or al
of its overearnings in the HCSM so that all carriers’ customers
can receive a line item reduction, not just USWC s. On the
other hand, M. Gllan nakes a sonewhat different suggestion to
address the sanme situation. He argues that, if USWC can afford
to offset its customers’ contributions to the HCSM by $22
mllion, its share of that fund should be reduced by that
anount . The result of adopting this suggestion would be that
t he amount collected from all carriers’ custonmers would decline
by $22 mllion.

b. Turning to the LNP issue, the Joint
Respondents interpret the Stipulation as giving USWC the right

to recover any revenue requirenment in excess of $8 mllion

17 USWC has inplemented this. See, footnote 13.
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associated wth investnments and expenses incurred for the
i npl enentation of LNP. They contend that USWC could not obtain
this right in either the LNP proceedi ng, Docket No. 96S-250T, or
the Interconnection Cost Mechanism case, Docket No. 96A-011T,
and that this provision violates the Federal Conmmunications
Commi ssion's cost recovery authority over long-term LNP and
state and federal requirenments for conpetitive neutrality.
Consequently, the Joint Respondents recommend that the |long-term
LNP provision be deleted fromthe Stipul ation.
3. Conmi ssi on Deci si on

a. The Comm ssion finds that this portion of
the Stipulation, together with the Arendnent, should be adopted
with only mnor clarification as discussed here. Since the
tel ecommuni cations market in Colorado is in the process of
nmoving toward greater conpetition, the need for a nunber of
addi ti onal expenditures by USWC arises in order to facilitate
that transition. The Comm ssion believes that this part of the
Stipulation and the Anendnent provide the opportunity for these
expenditures to be mde and the resulting benefits to be
realized, wthout the rate increases which USWC custoners would
ot herwi se have to bear. This attention to rate stability wl|
be particularly beneficial to USWC s residential and snall
busi ness customers who will nost likely enjoy the fewest nunber

of conpetitive alternatives. The Comm ssion also finds that
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USWC s customers gain from the fact that the benefits of these
expenditures will be spread over nmany classes of custoners and
many areas of the state. Finally, even if simlar savings were
achi eved through sone other process, the Stipulation provides a
mechani sm through which the gains begin to accrue to USWC s
custoners i medi ately.

b. The Comm ssion does not find either of the
Joint Respondents’ argunents persuasive. Concerning the HCSM
i ssue, the Conm ssion views the CLECs as having the same options
as USWC. Specifically, the CLECs can either absorb the costs
thenselves or pass those ~costs on to their custoners.
Consequently, the Stipulation gives no particular conpetitive
advant age to USWC.

cC. As for the suggestion that USW sinply

reduce its share of HCSM funds in order to benefit all

customers, including those of the CLECs, we note: such an
al l ocation of benefits would be inappropriate. USWC' s
entitlement to HCSM funds wll be calculated according to

exi sting Conmi ssion rules. Mreover, USW s agreement to offset
HCSM charges to its basic exchange custoners (in an anount
totaling $22 nmillion) is nmade in light of its own operations
(e.g., accounting for USWC s revenues from the provision of
services to its own customers). As such, any benefits resulting

from USWC s agreenent to forego rate increases (i.e., the $22
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mllion HCSM offset) are properly assigned to USWC custoners
only. Wth respect to the LNP issue, the Comm ssion notes that
the Stipulation (page 24) only indicates that USWC “nmay seek”
recovery of any investnments and expenses in excess of $8
mllion, not that it will necessarily be granted this recovery.
Since the Commssion retains the authority to make that
decision, we do not agree with the Joint Respondents that the
LNP portion of the Stipulation provides USWC with a w ndfall
gain, and, hence, should be del eted.

d. While the Comm ssion accepts Section |V of
the Stipulation and the entire Amendnent as being in the public
interest, we do so with certain clarification: on page 22, line
7 of the Stipulation, the reference to “price” for Dbusiness
basic |ocal exchange service should be interpreted to nmean
“price ceiling”. Only if the price ceiling is lowered wll USW

custonmers be certain of realizing benefits from this reduction

t hroughout the rest of the plan. Relying wupon simlar
reasoning, the Commission will interpret “tariffed rates for
toll service and switched access service” (page 23, lines 4-5)

to nean “price ceiling for toll service and price® for swtched
access service,” and “price” for business basic |ocal exchange

service on page 23, last line, to nean “price ceiling”.
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Finally, on page 26, line 6, the Commi ssion interprets “basic
| ocal exchange service custoners” to nean “business basic |oca
exchange service custoners” in order to make this reference
conmpatible with that found on page 25, |ine 8.
O. M scel | aneous | ssues
1. Stipulation (Section V)

a. Section V of the Stipulation discusses a
series of mscellaneous issues related to the price and service
quality plan presented in Section Il1l. These include:

(1) USWC will be exenpt fromrate of return
regul ation and any phase | rate case for the duration of the
pl an.

(2) UsWC wll use an 11.25% return on
equity whenever costs are at issue and 12% for financial
reporting purposes.

(3) The plan will be in effect for at |east
five years and, at the end of the fourth year, USWC will file a
report indicating whether it believes the plan should be
ext ended beyond the end of the fifth year.

(4) The Commi ssi on shoul d initiate a

rul emaki ng docket to det erm ne what i nformation al

® This reference is not changed to “price ceiling” for swtched access
service because price ceilings are only being established here for retail
services; switched access is not a retail service.
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jurisdictional telecomrunications providers should be required
to submt concerning conpetition in Col orado.

(5) USWC will be required to continue to
provide reports ordered by the Comm ssion, to continue to use
Part 32 accounting, and to file reports related to the service
qual ity conponent of the plan.

(6) Al parties retain the right to
recommend changes to the Conmi ssion’s rules during the plan.

b. In addi tion to t hese I Ssues, t he
signatories, in responding to a Conmm ssion question, agreed that
the plan may be term nated before the end of five years. This
could occur as a result of either a nonsignatory filing a
conplaint or the Comm ssion initiating a show cause proceedi ng.

2. Conmi ssi on Deci si on

a. These positions were wuncontested and the
Commi ssion finds Section V of the Stipulation to be in the
public interest. In particular, the Conm ssion realizes that
t el econmruni cati ons mar ket s are gradual |y becomi ng nor e
conpetitive and we intend to facilitate this energence of
conpetition whenever possi bl e. Allowing greater ear ni ngs
flexibility for USWC (e.g., by relaxing traditional rate of
return regulation) will help to encourage it to provide an
expanding array of affordable, high quality services to its

cust oners.
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b. Concerning the return on equity, USWC

custoners will benefit fromthe lower rate of 11.25%since it is

the one used in USWC cost studies. These same custoners wll
benefit as well from the higher rate of 12% for financial
reporting purposes, since USWC will be able to use it to attract
capital. In addition, it is this rate that is used to calcul ate

the conposite debt/equity rate of 10.11% that is, in turn, the
basis for the determnation of the interest accruing to USWC
custoners as the result of a nunber of the rate nodifications in
Section |V of the Stipulation.

C. The Comm ssion approves of the length of the
pl an. It is sufficient to allow us to determ ne whether this
new regul atory schenme is performng as intended, and whether the
outcomes are beneficial to USW, its custonmers, and the
t el econmuni cations sector in Colorado in general. Furt her nore,
this termis acceptable since there are nmechanisns in place to
term nate the plan before the end of five years if unintended,
negati ve consequences ari se.

d. Finally, the  Conmi ssion realizes that
enmergi ng conpetition brings with it wunavoidable uncertainty as
to the precise nature of the Col orado tel ecommuni cati ons markets
in the future. Monitoring this evolution of the relevant

markets is an inportant role for regulators. Therefore, we wll
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establish a rulenmaking docket to formalize the nonitoring
processes suggested in the Stipul ation.
P. Rul e Wi vers
1. Stipulation (Section VI.F)

a. The Stipulation i ndi cat es t hat t he
signatories agree to the waiver of any rule for USW to the
extent such a waiver is necessary in order to inplenent the
Agr eenent . In response to a question from the Conm ssion, the
signatories elaborated that no waivers are necessary for any
rule other than Rule 4 CCR 723-30, and the waivers can be
l[imted to those currently in effect in Docket No. 95A-363T and
Rul es 30-4.1(a) and 30-6.1(a).

2. Conmi ssi on Deci si on

The Comm ssion agrees wth the signatories on
this matter. The initial waivers for USWC from Rule 4 CCR
723-30 are discussed in Decision No. R95-1219, dated Decenber 8,
1995, Docket No. 95A 363T. These were recently anended by
Deci sion No. C99-13, dated January 6, 1999. The Commi ssion has
reviewed these waivers periodically over the last three years
and has found them to be in the public interest; no reason
exists to reach a contrary conclusion at this tine. Rules 4 CCR
723-30-4.1(a) and 30-6.1(a) articulate the requirenent that

TSLRI C studi es acconpany every rate filing by USWC Si nce the
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Commi ssion agrees here that this is no |longer necessary,
granting a waiver fromthese rules is in order as well.
Q State Action Antitrust Defense
1. The Joint Respondents, through the testinony of
M. Gllan, finally suggest that we adopt a statenent clarifying
t hat Conmm ssion approval of the Stipulation is not intended to

grant State action imunity to USWC from operation of State and

Federal antitrust |[|aws. Indeed, M. Gllan suggests that we
adopt a statenent acknow edging that the Conm ssion, in
approving the Stipulation, does not engage in “active

supervision” of USWC for purposes of any future antitrust
actions against the Conpany. W decline to adopt these
suggesti ons.

2. Whether USWC will be able to assert a “State
action” defense in a future (and as yet wunknown) antitrust
| awsuit based upon Conmm ssion decisions associated with approval
and inplenentation of the Stipulation is a matter for a court to
decide in that lawsuit. No purpose would be served by our
issuing a conpletely speculative statenment on this matter at
this tine. As such, the Joint Respondents’ request wll be
deni ed.

R. Pendi ng Moti ons

At prior Wekly Meetings, the Commi ssion orally

granted various notions filed in this case. This order wll
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serve to now record those rulings: The Mdtion to Strike
Suppl enental Answer Testinony of WIIliam Page Montgonery filed
by USWC on May 1, 1998 is granted; the Mtion by the OCC to
Present Rebuttal Testinony filed on May 15, 1998 is granted; the
Motion to Strike Comrents on Stipulation of the United States
Departnment of Defense and all other Federal Executive Agencies
filed by USWC on January 8, 1999 is granted; and the Joint
Motion to Strike Portions of the Testinony of Joseph Gllan
filed by USWC, Staff, and the OCC on January 12, 1999 is

gr ant ed.

1. ORDER

A The Conmi ssion Oders That:

1. The Stipulation and Settlenment Agreenment filed by
U S WEST Conmunications, Inc., Conmssion Staff, and the
Col orado O fice of Consumer Counsel on Cctober 29, 1998, and the
Amendrent to Stipulation and Settlenment Agreenent filed by those
parties on Novenber 23, 1998 are hereby adopted in full
resolution of this proceeding consistent wth the above
di scussion. Copies of the Stipulation and Settl enent Agreenent
and the Anendnent are attached to this order.

2. The Mot i on to Strike Suppl enent al Answer
Testinmony of WIIliam Page Montgonery filed by USWC on My 1,

1998; the Mdtion by the OCC to Present Rebuttal Testinony filed
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on May 15, 1998; the Mdtion to Strike Conments on Stipulation of
the United States Departnent of Defense and all other Federal
Executive Agencies filed by USWC on January 8, 1999; and the
Joint Motion to Strike Portions of the Testinmony of Joseph
Gllan filed by USWC, Staff, and the OCC on January 12, 1999 are
gr ant ed.

3. The twenty-day period provided for in § 40-6-
114(1), CRS., within which to file applications for rehearing,
reargunment, or reconsideration begins on the first day follow ng
the Mail ed Date of this decision.

4. This Order is effective upon its Mailed Date.

B. ADOPTED | N COVW SSI ONERS' DELI BERATI ONS MEETI NG
February 2, 1999.
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