HI STORY OF THE PROCEEDI NG

Bell Atlantic-Pennsylvani a, I nc. (“BA-PA”) filed
this Petition for a Determ nation that Provision of Business
Tel ecommuni cations Services is a Conpetitive Service Under
Chapter 30 of the Public Uility Code on Decenmber 16, 1997
Several parties filed answers and motions to intervene,
including the O fice of Consuner Advocate (“OCA”), the O fice
of Smal |l Business Advocate (“OSBA”), the O fice of Trial Staff
(“0Ors”), AT&T Conmunications of Pennsylvania, Inc. (“AT&T"),
MCI Tel ecommuni cati ons  Corporation and MCl metro  Access
Transm ssion Services, Inc. (collectively “MI”"), Teleport
Communi cations Goup (“TCG), Sprint Comrunications Conpany
L. P (“Sprint™), ATX  Tel ecomuni cati ons Servi ces, Ltd.
(“ATX"), the Central Atlantic Payphone Asociation (“CAPA"),
Commonweal th Tel ecom Services, Inc. (“CTSI”), the Pennsylvania
Cabl e & Tel econmmuni cati ons Association (“PCTA"), the Internet
Service Providers (“I1SP”), Connectiv Comrunications, Inc., and
Sprint Communi cati ons Conpany L. P.

AT&T filed a notion to dismss BA-PA's petition on
January 5, 1998 due to the broad nature of BA-PA s petition.
On January 5, 1998, CAPA filed a partial notion to dism ss the
section of BA-PA's Petition which requested conpetitive
classification of Payphone Network Services. BA-PA filed an

answer to both notions to dismss on January 15, 1998.



A prehearing conference was held in this case on
February 5, 1998. During the conference, | denied AT&T s and
CAPA's notions to dism ss. Al so, a schedul e was established
based on a 270 day tinme frane.!

On February 11, 1998, BA-PA filed its witten direct
testi nony.

On February 12, 1998, BA-PA filed a petition for
Commi ssion review and answer to a material question in an
attempt to have the Conm ssion require that the case be heard
within 180 days rather than 270 days. On February 19, 1998,
several parties filed responses opposing BA-PA's petition,
including M, AT&T, CAPA and OCA. On March 30, 1998, the
Comm ssion issued an Order finding that 180 day tine limt in
66 Pa.C.S. 83005(a) for concluding a Petition is directory and
not mandatory. Accordingly, the Commi ssion ordered that the
parties proceed in accordance with the schedule set forth in
nmy Second Prehearing Order of February 20, 1998.

On March 3, 1998, BA-PA applied to me for subpoenas
to either take depositions or for the production of docunents
to be served on all non-party Conpetitive Local Exchange
Conmpani es (“CLECs”). The purpose of the subpoenas was to

permt BA-PA to obtain evidence regarding the presence and

! The schedul e and decision regarding the notions to dismiss were included
in my Second Prehearing Order of February 20, 1998.



viability of ot her conpetitors (for busi ness
tel ecommuni cati ons services), including market shares, the
avai lability of |ike or substitute services, the relevant
geographic area, and the ability of other entities to offer
services or activities at conpetitive prices, terns and
condi ti ons. (Application at 91 34). Through a series of
three orders, | approved BA-PA's request for subpoenas, wth
t he exception of 11 nanes w thdrawn by BA-PA and one or nore

CLECs which provided BA-PA with information wthout the

subpoena.

All other parties filed their direct testinony on
March 27, 1998. BA-PA filed rebuttal testinmony on May 6,
1998. O her parties filed surrebuttal testinmony or outlines

of oral surrebuttal testinmny between May 15 and May 20, 1998.
BA-PA filed outlines of oral surrejoinder testinony on My
26, 1998.
Public input hearings were held in WIIliansport on
March 16, 1998 and in Scranton on March 17, 1998. Thirteen
i ndi vidual s representing businesses, schools, |ocal agencies
or associations testified regarding BA-PA s Petition.
Hearings were held on My 27-29 and June 1-2.
Overall, twenty w tnesses were presented by several parties,
including five witnesses for Bell Atlantic, four wtnesses

each for MClI and AT&T, two witnesses for TCG and one w tness



each for OIS, GOSBA, OCA, CAPA, and CTSI. The hearings
resulted in a transcript of 1,708 pages of oral testinony; 83
exhibits, including statements of witten testinony were

admtted into the record.

DI SCUSSI ON

| nt roducti on.

By this petition, BA-PA seeks to have the Conm ssion
decl are conpetitive all telecommnications services provided
to businesses throughout BA-PA's service territory. Thi s
woul d have the effect of elimnating nost regulatory oversight
of 84 separate services that are identified in BA-PA St. 1,
Appendi x B. Under BA-PA's view of the case, if this petition
is granted, with respect to each of these services, BA-PA w il
be allowed to raise or lower rates as it desires. BA- PA may
also inpose new terns and conditions on the use of these
services, or may discontinue offering these services. (Tr.
429- 431, 462). BA- PA proposes to neet the inputation test of
Chapter 30 by aggregating the revenues for all of these
servi ces. That is, a proposed rate for a deregul ated BA-PA
busi ness service would pass the inputation test as |long as the
revenues for all business services exceed the revenues that
BA-PA would realize from the sale of the associated basic
service functions to its conpetitors. Thus, BA-PA woul d be

free to offer sonme services at below cost as |long as others
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were priced above cost. According to BA-PA, even a price of

zero on a specific service would not flunk this test. (Tr.
339).

When | first saw BA-PA's petition in this case, |
was surprised. It seenmed to describe a teleconmunications
market with which | am conpletely unfamliar after hearing

many cases, over the past two and one-half vyears, that
specifically relate to telecomunications deregulation and
conpetition. | could not begin to imagine how BA-PA pl anned
to establish that all business tel econmunications services are
conpetitive throughout 1its entire service territory. I
expressed that opinion to the parties during the prehearing
conference. (Tr. 15-16).

Having now presided over this case from the
preheari ng conference through briefing, | conclude that BA-PA
has not conme close to establishing the major fact that it nust
establish to prevail here, nanely, that there is effective
conpetition for business services throughout BA-PA s service
territory such that BA-PA would be unable to sustain price
increases for its services. BA-PA s presentation on the issue
of conpetitive presence does not wthstand even the nost
cursory review. For this reason, | recommend denying this

petition.



| also urged BA-PA to present evidence in support of
partial relief (i.e., a grant of conpetitive status limted to
certain services, custonmers, or geographic areas). (Tr. 17-
18). BA-PA has not made such a presentation. As will be
di scussed further, BA-PA is now asking for partial relief
based on certain record evidence, if full relief is not
gr ant ed. For reasons that | wll discuss, | also recomend
that partial relief not be granted here.

Because | believe that BA-PA has failed to establish
the primary fact that it needs to establish, | wll not
discuss in mnute detail every argument nade by the parties.
| will, however, attenpt to touch on nore inportant issues

that may be revisited in other cases in the future.

One other point is worth nentioning here. BA- PA' s
petition has one attractive feature. It presents an
opportunity to bring about politically unpopular, but

econom cally necessary, rate rebalancing under the guise of
pronoting conpetition. While this result may have sonething
to recommend it, conditions in Pennsylvania are such that
granting the petition now is likely to result in alnost
i medi ate rate rebal ancing, but very little conpetition (which
m ght serve to restrain rural rates) any time soon.

1. The Statutory Criteria.




This proceeding is governed by 66 Pa.C S. 83005,
whi ch provi des:

(a) ldentification of conpetitive service.-
-The comm ssion is authorized to determ ne,
after notice and hearing, whet her a
t el ecomruni cati ons service or other service
or business activity offered by a |ocal
exchange conpany is a conpetitive service.

A | ocal exchange t el ecommuni cati ons
conpany nmy petition the conm ssion for a
determ nati on of whet her a
t el ecomuni cati ons service or other service
or busi ness activity of f ered IS
conpetitive, either in conjunction with a
petition to be regul at ed under an

alternative form of regulation or at any
time after the granting of the petition.

: In making the determ nation, the
conmm ssion shall consi der all rel evant
evidence submtted to it including evidence
presented by providers of conpetitive
servi ces. In a proceeding to determ ne
whet her a telecomunications service or
ot her service or business activity offered
is a conpetitive service, the follow ng

shal | apply:

(1) The commssion shall make findings
which, at a mninmum shall include evidence
of ease of market entry, including the
exi stence and i npact of Cross-
subsi di zat i on, ri ghts-of - way, pol e
attachnments and unavoi ded costs; presence
and viability of ot her conpetitors,

including market shares; the ability of
conpetitors to offer those services or
other activities at conpetitive prices,
terms and conditions; the availability of
li ke or Substitute services or ot her
activities in the relevant geographic area;
the effect, if any, on protected services;
t he overal | i npact of t he pr oposed
regul atory changes on t he conti nued
availability of existing services; whether
the consuners of the service would receive



an identifiable benefit from the provision
of the service or other activity on a
conpetitive basis; the degree of regul ation
necessary to prevent abuses or
discrimnation in the provision of the
service or other activity and any other
rel evant factors which are in the public
i nterest.

(2) The bur den of provi ng t hat a
t el ecommuni cati ons service or other service
or business activity offered is conpetitive
rests on the party seeking to have the
service classified as conpetitive.

(e) Addi ti onal Det er m nati ons. --The
comm ssion shall determ ne whether |[ocal
exchange tel ecommunications conpanies are
conplying with the follow ng provisions:

(1) The I|ocal exchange teleconmunications
conpany shall unbundle each basic service
function on which the conpetitive service
depends and shall mke the basic service
functions separately available to any
custonmer under nondiscrimnatory tariffed
terns and conditions, including price, that
are identical to those used by the | ocal
exchange tel econmuni cations conpany and its
affiliates in providing its conpetitive
servi ce.

(2) The price which a |ocal exchange
t el ecommuni cati ons conpany charges for a
conpetitive service shall not be less than
the rates charged to others for any basic

service functions used by the | ocal
exchange tel ecommuni cati ons conpany or its
affiliates to provide the ~conpetitive
servi ce. Revenues from the rates for

access services reflected in the price of
conpetitive services shall be included in
t he t ot al revenues produced by t he
nonconpetitive services.



Thus, before any other issues may be addressed, it
is first necessary to determine if the record supports

findings favorable to BA-PA for each of the follow ng

criteria:
1. Ease of market entry, including the
exi stence and i npact of Cross-
subsi di zat i on, ri ghts- of - way, pol e

attachnents and unavoi ded costs;

2. Presence and viability of ot her
conpetitors, including market shares;

3. The ability of conpetitors to offer
those services or other activities at
conpetitive prices, terms and conditions;

4. The availability of like or substitute
services or ot her activities in the
rel evant geographic area;

5. The effect, if any, on protected
servi ces;
6. The overall inpact of the proposed

regul atory changes on t he conti nued
avai lability of existing services;

7. Whet her the consuners of the service
woul d receive an identifiable benefit from
the provision of the service or other
activity on a conpetitive basis; and,

8. The degree of regulation necessary to
prevent abuses or discrimnation in the
provi sion of the service or other activity
and any other relevant factors which are in
the public interest.

[11. Burden of Proof.

Pursuant to 66 Pa.C S. 83005(a)(2), BA-PA as the

petitioner seeking a conpetitive declaration for all of its



busi ness tel ecommuni cations services, has the Dburden of
proving the conpetitiveness of these services. BA- PA ar gues
in its reply brief that although BA-PA bears the burden of
proof of conpetitiveness, once the party with the burden of
proof has introduced evidence which would support a finding in
its favor, the burden of going forward swings to its

opponents, citing Pa. Pub. Uil. Com v. Citizens Uil. Wter

Co., 169 P.U. R 4" 552 (1996). \Wile BA-PA"s comment is true
as far as it goes, it stops short of acknow edging, as it
must, that while the burden of going forward shifts, the
burden of proof does not. It always remains on the party

whose duty it is to establish a particular fact. Repl ogl e v.

Pennsyl vania Electric Co., 54 Pa. PUC 528, 530 (1980).

In fact, to shift the burden of going forward, the

party with the burden of proof nust present a prinma facie case

in support of its clains. VWen a prima facie case has been
established, the burden of going forward shifts. A prim
facie case, however, is insufficient to win if the opponent

produces evidence which is coequal to that produced by the

party with the burden of proof. Replogle, 54 Pa. PUC at 530.

The Supreme Court has al so determ ned that the party
with the burden of proof nust do nore than just establish a
prima facie case. The party with the burden of proof nust

meet that burden wth evidence which proves its cause of
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action of such weight as to preclude all reasonabl e

inferences to the <contrary. In the case of a claim of
overbilling by a utility custoner, the Supreme Court st ated:
Whereas a litigant establishes a prim

facie case by producing enough evidence to
support a cause of action, the burden of
proof is net when the elenents of that
cause of action are proven with substanti al
evi dence which enables the party asserting
the cause of action to prevail, precluding
all reasonable inferences to the contrary.
[Citations omtted.]

Burleson v. Pa. P.U.C., 501 Pa. 433, 437, 461 A 2d 1234, 1236

(1983).
Thus, BA-PA bears the burden of establishing facts
necessary to support the required findings by substantial

evi dence.



V. BA-PA's Case.

BA- PA"s argunent is support of its petition is set
forth succinctly at pages 1 through 4 of its main brief:

Chapter 30 of the Public Uility Code
permts conpetitive classification “of a
t el ecomruni cati ons service or busi ness
activity” wher e t here IS sufficient
evidence of: the ease of market entry, the
presence and viability of conpetitors
(i ncluding market shares), the ability of
t hose conpetitors to offer the service or
activity at conpetitive prices, terns and

conditions, and the availability of |ike or
substitute services or activities are
avai |l abl e t hr oughout t he rel evant
geogr aphi c ar ea. The busi ness
tel ecomruni cati ons market in Pennsylvania
today neets all these criteria - in fact,

the growth of conpetition in this market is
expl osive and continues to accelerate.
Bell Atlantic - Pennsylvania, Inc.’ s ("“BA-
PA”) petition should therefore be granted.

Chapter 30 removed the |legal barriers
to entry into the |ocal exchange nmarket,
and, by expeditiously inmplenmenting the
| ocal conpetition provisions of the federal
Tel ecommuni cati ons Act, the Conm ssion has

renoved the | ast si gni ficant econom ¢
barriers to entry. As a result, the pace
of conpetition for all telecomunications
services - - but particularly in the
provi sion of business teleconmunications
services -- has accelerated dramatically in

terms of conpetitors’ geographic presence
and rate of market share growth

Virtually all (949 business access
lines in BA-PA's service territory are
served by a wire center where at |east one

| ocal conpetitor is present. Three
gquarters (76%9 are served by wire centers
where a facilities-based conpetitor is

| ocated. Thus, BA-PA's conpetitors are
present throughout the geographic area
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wher e business customers are found. The
rapid growth of conpetition is also
reflected in the increases in the mnutes
of use BA-PA has exchanged with CLECs, and
the resold Ilines, unbundled |oops, and
ported nunmbers BA-PA has provided to CLECs.

In fact, every quantitative neasure of
conpetitive activity presented in this case
shows dramatic, double-digit growh since
this Petition was filed late in 1997. BA-
PA's conpetitors are thriving by pursuing
a strategy of of fering conpr ehensi ve
packages of teleconmmunications services to
busi ness custoners. This permts them to
make the npbst of two advantages they have
over BA-PA. First, they can offer pricing
plans that are tailored to custoners’
needs—di scounts based on aggregate revenue
or “free” local calling, for exanple.
Second, they can enhance their offerings by
including services BA-PA is not permtted
to offer, such as interLATA and wreless
servi ces.

Large, nmedium and even smaller-sized
busi ness custoners (those who spend $10, 000
annual ly on | ocal exchange, intralLATA toll,

and speci al services) have access to
conpetitive “one- st op-shoppi ng”
alternatives throughout BA- PA's service
territory, and have for many years. But
the conpetitive activity is not limted to

t hese custoners. Conpetitors are providing
conpetitive tel ecommunications packages to
smal | er businesses as well. [PROPRI ETARY
MATERI AL REMOVED

The presence of conpetitors in nearly
every wre center serving busi ness
custoners, their viability as denonstrated
by the robust growth in their market
shares, their access to unbundl ed network
el ements, their ability to purchase BA-PA
services at a discount for resale to
aggregated customers, the conpetitiveness
of their service packages, and custoners
i ncreasing demand for “one-stop-shopping”
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and tailored discounts, taken together,
ensure that conpetition will constrain BA-
PA's ability to raise prices for business
tel ecommuni cati ons service above narket
| evel s

Despite the foregoing evidence of
conpetition, the existence (if not the

suf ficiency) of whi ch i's | argel y
undi sput ed, BA-PA's conpetitors all ege that
a variety of condi tions constitute

i nsurmountable “barriers to entry” which
prevent CLECs from conpeting effectively
with BA-PA However, none of these
purported “barriers” anmount to anything
nore than inconveniences or the result of
what can only be described as disingenuous
regul atory post uri ng. Mor eover, t he
conpetitors’ protests that the obstacles to
entry are I nsur nount abl e cannot be
reconciled with the explosive growth in the
mar ket shar es of conpetitors i ke
[ PROPRI ETARY MATERI AL REMOVED] in just five
nont hs.

In addition to denonstrating that the
provi sion of business teleconmunications
service qual ifies for conpetitive
classification, BA-PA has shown that its
provi sion of business services conplies
with the conpetitive safeguards and other
requi renents of Chapter 30. The only
serious dispute relates to the |l|evel at
which the inputation analysis should be
perforned. Both BA-PA s and AT&T s econom c
experts agreed, however, that inputation
shoul d be applied at the sane narket |eve
that the conpetitive analysis occurs—here,
al | busi ness tel econmuni cations service
provi ded t hr oughout BA- PA' s service
territory. Inposing inputation at a nore
di saggregate or geographically-partitioned
level will increase distortions inherent in
Chapter 30's inputation standard, reduce
BA-PA's ability to conpete on the basis of
price, and thus deprive business custoners
of the full benefits of conpetition.
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The record convincingly denonstrates

t hat conpetition I n t he busi ness
t el ecomruni cati ons mar ket i's fully
entrenched in Pennsylvania, at all custoner
sizes and all geographic areas. Granting

BA-PA's Petition would further unleash the
conpetitive pressure necessary to ensure

that the full benefits of conpetition are
available to all business custoners. BA-
PA's Petition should therefore be granted.

(Foot not es om tted; enphasi s in t he

original.)

The mjor premse of BA-PA's argunent is that
certain statistics show that there is viable conmpetition for
all kinds of business telecommunications services throughout
all of its service territory in Pennsylvania, and that
therefore the statutory criteria are net (i.e., because there
is conpetition, there nust be conpetitors, there nust be ease
of market entry for all services, the conpetitors nust be able
to offer these services at conpetitive prices, ternms and
conditions, etc.). As we shall see, however, BA-PA's
statistics tell nuch less than the whole story about the state
of | ocal tel ephone conpetition.

V. The Rel evant Mar ket .

BA- PA argues that the “relevant market” for the
pur pose of evaluating its petition is all business services
t hroughout its entire service territory. All other parties
oppose such a broad market definition. Aside from bare clains

that telephone customers frequently want to buy “bundled
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service,” that some of these “bundles” are substitutable for
others, and that there are large custoners wth |ocations
acr oss Pennsyl vani a t hat woul d i ke to pur chase
t el ecommuni cations services for all their locations in one
package, BA-PA has produced no credible evidence to support
its proposed market definition. BA- PA has produced no
evi dence that any one of its conpetitors (or, for that matter,
all of them conbined) can offer the entire range of services
for which it seeks conpetitive designation. It has offered no
evidence to show the extent or nature of conpetition that it
faces in particular geographic areas. It has offered no
evidence to show how specific services available from its
conpetitors may be substituted for BA-PA s services. (Tr.
327) . It has offered no evidence of the specific needs of
different classes of telecomunications custoners.

VWhile | am not unsynpathetic to BA-PA's desire to be
able to bid on large contracts with nulti-location custoners
who have diverse tel ecomunications needs, and while | m ght
be convinced by an appropriate showi ng that BA-PA could be
accorded nore flexibility with respect to such contracts, BA-
PA's petition goes well beyond providing it with flexibility
for such custoners. Al'l of BA-PA s opponents argue that each
of BA-PA's 84 services should be considered separately. \While

| do not necessarily agree that each service nust be
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considered on its own, the fact that BA-PA has not attenpted
to show that particular services are conpetitive makes such a
granul ar revi ew i npossi bl e.

OTS argues that at |east business |ocal exchange
service (“BLES”) should be considered separately because it is
a “protected service” under 66 Pa.C. S. 83002, and because BLES
is a stand-alone service that accounts for approximtely
[ PROPRI ETARY MATERI AL REMOVED] of BA- PA' s busi ness
t el ecommuni cati ons service revenue. (OIS MB. at 11). I
agree with these points, and also note that |ocal exchange

service is the cornerstone service for any provider of

tel ecomuni cati ons services. It is unlikely that any provider
of any local telecomunications service wll render any
optional or toll services (except for interLATA toll, which

BA- PA cannot now render), unless it is first rendering | ocal
exchange service. Notwi t hstanding BA-PA's listing of 84
services, deregulation of BLES clearly is at the heart of this
case. For these reasons, | <conclude that |ocal exchange

service should be the focus of this discussion.



VI. Presence and Viability of Conpetitors.

When it filed its initial testinmny, BA-PA made no
effort to quantify the extent of conpetition that it faces at
particular points within its service territory. Instead it
relied on broad clains that there are nunerous conpanies
offering services to businesses, that many CLECs have been
certificated, and nore are awaiting certification, that there
is a considerable ambunt of advertising by conpetitors, that
conpetitors’ market shares had experienced rapid growh in the
recent past, and that conpetitors were installing fiber optic
cables in large quantities, as well as swtches. ( See
generally, BA-PA St. 1). Wile all of these factors are
interesting, and perhaps entitled to some weight, they are not
substitutes for data regarding the extent to which conpetitors
are actually rendering service to different kinds of business
custonmers in different areas of BA-PA's service territory.

Rat her than addressing the statutory criterion of

“mar ket share,” BA-PA has focused on the “growh” of its
conpetitors’ nmarket shares. BA-PA's reliance on “growth” of
mar ket shares, as opposed to actual mar ket shares, is
comcally transparent. Because BA-PA's conpetitors are

starting out with market shares at or near zero, any growth
will | ook huge sinply because the starting number is snall.

Even BA-PA's “policy wtness” agreed that a high rate of
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growh can sinmply reflect the fact that the starting market
share was small. (Tr. 375).

BA- PA al so conveniently neglects to state its own
mar ket share. For exanple, the data provided by BA-PA in
Appendix | to its main brief concerning the nunber |[ines
served by conpetitors shows that conpetitors are serving
approxi mately [ PROPRI ETARY MATERI AL REMOVED] |ines.? However,
BA- PA itself served [PROPRIETARY MATERI AL REMOVED] as of the
begi nning of this year. (OCA St. 1.0 at 21-22). Thus, BA-
PA's conpetitors, despite their significant growh over the
past two years or so, control about four percent of the
busi ness |lines, as conpared to BA-PA's 96 percent. Not one of
BA- PA's conpetitors serves nore than a de mnims anmount of
t he BLES market .

Simlarly, the ¢traffic exchange data that BA-PA
cites as allegedly denonstrating a high |evel of conpetition
in the market | ooks inpressive only if not conpared to BA-PA s
own traffic. BA-PA clains that it exchanged nore than 1.3
billion mnutes of billed traffic with CLECs during 1997.
(BA-Pa St. 1.0 at 23). However, 1996 ARM S data showed t hat
BA-PA itself carried approximately 88 billion dial equipnment

m nutes of local traffic. Thus, even without the growth in BA-

2 The validity of at least some of this data has to be questioned because

one of the carriers counted is WnStar Wrel ess. It is not clear that it
renders wireline service at all.
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PA's own traffic that undoubtedly occurred in 1997 over the
previous year, the 1.3 billion mnutes that BA-PA clains to
have exchanged with CLECs is less than 1 1/2 percent of its
own |ocal traffic. (AT&T Stnt. 1.0 at 27-28).

Anot her statistic that BA-PA offered in support of
its petition is a claim that “48 percent of the neasurable
expenditures nmade by Pennsylvania businesses on intrastate

(interLATA, intraLATA and local) wreline and wreless

busi ness tel ecommuni cations services in BA-PA's serving area
are for services provided by BA-PA conpetitors.” (Enphasis
supplied). (BA-PA St. 3.0 at 18). This is an inpressive
statistic, wuntil you think about it for a second or so.
Wreless service is not at issue here. I nter LATA toll is not
at issue here. IntraLATA toll has been subject to conpetition
for | onger than | ocal service, and was subject to
presubscription alnpost one year ago. This nunmber says
absolutely nothing about BA-PA's share of the revenues from
BLES, which, as the OIS argues, is at the heart of this case.
The sane wtness who sponsored the 48 percent
revenue figure also sponsored sonme two studies that purport to
support BA-PA' s cl ai ns. | will not dwell in depth on these.
In ny view they are no nore credible as indicia of actual
conpetition throughout BA-PA' s service territory than are BA-

PA's market share “growth” statistics. For exanple, in the
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second study, the participants were asked if they thought that
BA- PA should be allowed to offer discounted pricing packages.
It is no surprise, and of little evidentiary value to this
proceedi ng, that alnost 98 percent answered “yes” to that
guestion; the only surprise is that a few survey participants
answered “no.” In general, | agree with the coments of
parties such as OSBA (MB. at 13-15) and MCI (MB. at 11-13)
regarding the invalidity of these studies.
One other comment needs to be made here. As
di scussed in the history of this case, BA-PA sought and
received 60 to 70 subpoenas to obtain from non-party CLECs
information regarding their operations in Pennsylvania.
Despite this discovery, BA-PA has offered no nore quantitative
evidence regarding its conpetitors than it has cited in its
mai n brief. BA-PA inmplies, at page 13 of its main brief, that
it was |ess than successful in pursuing such information. To
my know edge, only one conpany, NEXTLINK, objected to the
subpoenas. NEXTLI NK eventually furnished at |east sone
information, as evidenced by BA-PA's main brief. The |ack of
information offered by BA-PA on this critical issue, rather
than evidencing lack of cooperation, evidences I|ack of
conpetition. Moreover, if BA-PA did not have enough tinme to
pursue sanctions against non-responding conpanies, or to

analyze the information received, it has only itself to bl ane,
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because it has insisted on an accelerated schedule to this
case while waiting until after it filed its direct testinony
to even seek the subpoenas that it used to obtain conpetitor
i nformation.

The evidence submitted by BA-PA initially on this
issue is woefully inadequate to establish that there is
conpetition for its business services throughout its service
territory. In its direct testinony, the OIS attenpted to
guantify the level of conpetition in each of BA-PA's wre
centers. After OIS filed its direct testinony, BA-PA filed a
study of its own that attenpted to discredit the OIS study.
These two studies, which have nore to say about the |evel of
conpetition throughout BA-PA's service territory, wll be

di scussed bel ow.



A. Met hods of Conpetiti on.

Before discussing in detail the existence of
conpetition throughout BA-PA's service territory, it is
necessary to explore the kinds of conpetitors that BA-PA can
face in any given nmarket.

There are four basic ways that a conpetitor can take
a custonmer from BA- PA:

1. The conpetitor can sinply purchase BA-
PA's service at the mandated discount for

resal e;

2. The conpetitor can |ease from BA-PA
the custoner’s loop and switch (the
unbundl ed elenent platform or the “UNE-
P” ) ;

3. The conpetitor can |ease from BA-PA
t he unbundl ed el emrent (“UNE”) | oop;

4. The conpetitor <can provide service

over its own facilities, or by the use of

speci al access, thereby precluding the need

for either BA-PA's loop or its switch;

Each of these nmethods of conpetition has certain
ram fications which require additional explanation. One
ram fication that | wll not explore is the conplaint of
several parties that BA-PA's resale and UNE rates are too
hi gh. While this my be the case, the Conmm ssion has found
those rates to be reasonabl e. | conclude that | nust accept

as valid the Comm ssion’s rulings on those rates for the

purpose of this proceeding, because there was not sufficient



time in the course of this case to explore in detail the

r easonabl eness of those rates.



1. Resal e.

Resal e, because it requires no facilities, also

requires no capital investnent. It thus has the broadest
possi bl e application. On the other hand, it carries certain
di sadvantages. A “conpetitor” is unable to differentiate its
offering from BA-PA's on quality, is wunable to introduce

i nnovative services, and cannot assert price pressure on BA-
PA, since BA-PA dom nates the reseller’s cost structure. (TCG
St. 1.0 at 7). In fact, for all custoners in the aggregate,
BA- PA makes more on resold service than a reseller nmakes.

(Tr. 352). Moreover, if this petition is granted, BA-PA would

essentially be free to change its retail prices at will, wth
only mnimal informational notice to the Conm ssion. Under
those circunstances a conpetitor seeking to resell BA-PA's

service could not be certain from day to day of its actual
costs of providing that service to end users, since the
underlying discounted costs that it paid to BA-PA would
fluctuate as BA-PA changed its retail rates. (AT&T St. 1.0 at
23). This fact leads to some interesting results.

On the one hand, BA-PA could force a reseller out of
busi ness sinply by lowering its retail rate; while the anount
that the reseller would have to pay BA-PA for the service
woul d decline, the reseller would also have to lower its rate

to remin conpetitive wth BA-PA This would reduce the
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anount that the reseller had left to cover its own costs. On
the other hand, the presence of a reseller does little to
prevent BA-PA fromraising its rates, at |east those that are
bel ow cost. In a geographic area where there are no
facilities based carriers and where rates are bel ow costs, BA-

PA can raise its rates to the level of its costs, before those

rates will attract facilities based carriers, and the presence
of resellers will not stop that from happening. (Tr. 1280-
1281). BA-PA's rate for dial tone line service for nmulti-Iline

busi ness service in Density Cell 4 does not cover the cost of
t he service. (Tr. 421-422). Density Cell 4 covers the |east
dense geographic areas in BA-PA's service territory. (Tr.
489) . Clearly, if BA-PA' s petition is granted, the presence
of resellers is unlikely to restrain rates at least in the
rural areas, and resellers may not present viable conpetition
for BA-PA in the |ong run.

During the hearings, a BA-PA witness, Harry
Shooshan, opined that it would be inpossible for BA-PA to
raise rural rates while lowering urban rates because CLECs
woul d be able to aggregate traffic for purposes of reselling a
BA- PA individual case basis contract. (Tr. 1085). Thus,
according to M. Shooshan, a CLEC could undercut a BA-PA price
increase to snmall business customers in Density Cell 4 by

aggregating the traffic of those customers for purposes of
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obtaining for resale at a whol esal e discount a BA-PA custoner
specific contract offered to a |large customer with |ocations
in different density cells. (Tr. 1131-1133). In response to
an inquiry that | made (Tr. 1153-1154), after the hearings
were held, BA-PA stated that, as a condition for relief in
this proceeding, it would be wlling to file, under
proprietary protection, redacted copies of custoner specific
contracts so that they are available to prospective resellers
who nmay want to resell the contracts to “simlarly-situated
custonmers with the sanme cost and other characteristics.” BA-PA
al so reserves the right to denonstrate, under the standard set
forth in Section 252 of the Tel ecommunications Act, that its
avoi ded costs for these individual contracts differ fromits
avoi ded costs generally, and to use these avoided costs to
develop a different wholesale rate discount for these
custoner-specific contracts.? Because BA-PA's offer cane

after the hearings were held, there is no record concerning

the qualifiers in the offer (i.e., “simlarly situated,” “wth
the same cost and other characteristics,” and different
avoi ded costs). Wiile | do not conclude that these are

5 Letter dated June 9, 1998 fromJ. Conover, V.P. & General Counsel, Bell
Atlantic - Pennsylvania, Inc., to Hon. M Schnierle, Adm nistrative Law Judge,
Pennsyl vania Public Utility Comr ssion. Since the resale provisions of the
Act apply to all local exchange carries, BA-PA would expect that other
carriers would also be required to file summaries or redacted [copies] of
custoner contracts and that BA-PA would have the ability to resell those



unreasonabl e conditions, there is sinply no evidence to show
how t hey m ght operate in practice. Thus, it is inpossible to
predict with certainty that such resale opportunities would
restrain price increases in rural ar eas. At m ni num
considering that the cost of service in rural areas tends to
be higher than in urban areas, it is likely that BA-PA would
resist an attenpt to resell a custonmer specific contract from
say, Density Cell 1, in Density Cell 4, because the cost
characteristics are different. Wthout a record on this
point, | cannot recommend that the Comm ssion rely on this
theory and BA-PA's offer to find that there is conpetition
t hr oughout BA-PA's service territory.

As a practical matter, as a percentage of the entire
mar ket, there is a negligible amount of resale occurring today
in BA-PA's service territory. More than two years after the
passage of the Telecommunications Act of 1996, CLECs are
reselling services to only approximately 1% of BA-PA's
busi ness custoners. (OCA St. 1S at 37).

2. UNE- P.

It is helpful to describe how UNEs may be used to

bypass an i ncunmbent | ocal exchange «carriers’s (“ILEC")

contracts to simlarly situated custoners. AT&T has already commtted to nake
such contracts available to BA-PA. 1d.
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network.#4 Two UNEs that are essential to |local service are the
loop (the line to the custoner’s phone) and the sw tching
el ement used to serve the custoner. A CLEC can |ease a
custoner’s | oop and connect it to its own switch; in this
case, the custoner’s traffic, including toll, no |onger goes
through the ILEC s switch. A CLEC, besides |leasing the |oop

can also lease that portion of an ILEC s switch that is used
by the custoner. If a CLEC |eases the switch, it pays the
| LEC for the switch, as well as for the | oop. VWhen | eased
together, the conmbined UNEs are often called the platform or
“UNE- P.” | will use this termnology throughout this
deci si on. UNE-P is not the sane as resale because it allows

the CLEC to offer services that the |ILEC itself does not

of fer. (AT&T  ST. 1 at 22) . Al so, under t he
Tel ecommuni cations Act, it is priced differently. (Tr. 528-
530) .

VWhen the Federal Communications Comm ssion (FCC)
first issued regulations pertaining to UNEs, it required |ILECs
to offer the loop and switch as the UNE-P. Later, the Eighth
Circuit Court of Appeals invalidated that portion of the FCC
regulations that required ILECs to offer the UNE-P. | owa

Utilities Board v. Federal Conmmuni cations Conmm ssion, 120 F. 3d

4 For an extended explanation of the meaning and use of UNEs, the reader is
referred to the various decisions in the MFS Phase |l and MFS Phase |11
proceedi ngs at A-310205F0002.
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753, 813 (8th Cir., 1997), as anended on Partial G ant of
Reheari ng October 14, 1997.

At this tine, there are no custoners being served in
BA- PA's service territory by the UNE-P nethod. As far as BA-
PA is aware, no CLEC is purchasing unbundled switching or
unbundl ed | ocal transport from BA-PA. (Tr. 322). For this
reason, | conclude that the UNE-P is not a viable neans of
conpeting with BA-PA at this tine. Al t hough | need not
further discuss UNE-P because it is not now being used to
render service, | wll nention a few points that were
di scussed on the record, as this may assist the Conm ssion,
the ALJ, and the parties in the upcom ng proceeding on UNE
rates (if the customary nam ng convention is followed, this

wil | be called “MS Phase IV, at docket nunber A-

310203F0002) .

BA-PA is interpreting the Eighth Circuit decision as
foll ows. Ordinarily, a customer’s loop is connected to the
switch through a distribution frame. If a CLEC wants to serve
the customer by the UNE-P, instead of allow ng the existing
connection to remain in place, BA-PA requires the CLEC to
| ease from BA-PA collocation space. BA-PA will then provide
wires from the distribution frame to the collocation space,
and additional wires fromthe collocation space to the switch.

The CLEC will then “reconbine” the elenents itself in the
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col l ocation space. In offices where BA-PA has space avail abl e
for physical collocation, the CLEC wll actually enter the
col l ocation cage to make the physical connection. (AT&T St. 4
at 12-14; Tr. 747-749).

In offices where there is no space available for
physi cal collocation, CLEC personnel are not allowed to enter
the office to make the connection. To renedy this situation,
while keeping wthin the letter of the E ghth Circuit
deci si on, BA-PA has proposed a solution apparently inspired by
Rube Gol dberg. Nanely, the virtual collocation space will be
occupied by a robotic connection frane. After BA-PA has
connected the |loop and the switch to the robotic franme, the
CLEC will wuse a conputer to renotely operate the robot
mechanism and the robot wll make the final connection,
t hereby enabling at |east superficial conpliance with the
Ei ghth Circuit decision, while also keeping with the rule that
precludes the CLEC from actually entering BA-PA's office to
work on virtually collocated equipnent. (Tr. 539-541, 751-
753) .

During the hearings, an AT&T w tness proposed, for
the first time, an alternative solution to BA-PA's, to allow
the CLEC to recombine the loop and switch wthout going
t hrough the expense and conplexity of collocation. This would

involve allowing the CLEC to renotely access software control
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of the switch, as BA-PA itself does when it turns on a
custoner’s service or makes changes to that service. (Tr.
572-574). This solution was not explored in depth because it
was injected into the proceeding too near the end of the
heari ngs.

Bef ore commenting on the |egal and technical aspects
of the UNE-P, it is also useful to explore the economc
aspects. The CLECs claim that the UNE-P is overpriced, and
that BA-PA's collocation requirenents nmke it financially
impractical to render service using UNE-P. (AT&T M B. at 21-
34). BA- PA responds that the UNE-P is just a way of letting
the CLECs purchase service for resale at a better price. (BA-
PA R B. at 30-32). The reality is neither, but involves the
rel ati onship between costs and retail rates of the ILECs, |ike
BA- PA. As explained in nore detail at pages 18-22 and 56-57

of ny recent decision in GCeneric Investigation of Intrastate

Access Charge Reform 1-00960066 (issued June 30, 1998), while

purchasers of UNEs will not have to pay access charges, that
is not true of CLECs who provide service by reselling an
| LEC s service. Resellers, unlike the purchasers of UNEs, are
not paying for access when they purchase |ocal service for
resal e. BA- PA, and other ILECs, clearly do not like the idea
of UNEs, especially the UNE-P, and for good reason. If an

ILEC is required to provide a UNE | oop or the UNE-P, it |oses
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that custonmer’s access revenues. On the other hand, ILECs are
not as hostile to providing service for resale at a whol esal e
di scount off their retail rates; when providing service for
resal e, the ILEC <continues to <collect access charges.
Cbvi ously, if access charges decrease and basic service rates
increase, the retail rates for basic service wll approach the
UNE rates, nmmking UNEs nore attractive as a way to serve
custoners. At the sanme tine, because access charges, and thus
revenues, wll decline significantly, the ILECs’ aninosity
toward UNEs, and the UNE-P in particular, should also decline.
It seems to nme that the Eighth Circuit decision is
an unfortunate attenpt to inpose a legal solution on an
economic problem (the inmbalance of rates and costs).
Simlarly, BA-PA's collocation requirenents for UNE-P are a
nm sgui ded engi neering solution to the sane problem Frankl vy,
from a purely technical standpoint, it makes no sense to
require collocation cages (in the —case of physi cal
coll ocation) or robotic connection frames (in the case of
virtual collocation) to solve an econom c problem Mor eover
BA- PA's approach to this not only inposes unnecessary costs on
the CLECs seeking to use UNE-P to serve customers, it also

wastes collocation space for no good reason.® On the other

5 AT&T resorts to rather lurid | anguage in describing BA-PA s collocation
requi renent, describing it as “ripping the network apart.” (Tr. 583). \While
this kind of |language is overly dramatic, and, consequently not very hel pful,
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hand, given the current rate structure, it should not be
surprising that BA-PA is trying to protect its access charge
revenue stream

UNE- P should be nade avail able at a reasonabl e cost
to facilitate entry in rural areas. As di scussed bel ow,
facilities based conpetitors are wunlikely to invest in
switches and their own |loop facilities in rural areas, sinply
because the nunmber of available custonmers does not justify the
expense. However, in the long run, society would be better
served by first addressing the rate inbalance problem Thi s
m ght avoid inposing counterproductive |legal or technical
solutions on an economc problem arising from the historic
regul ati on of phone service. After rates have been brought
nore in line wth costs, iif BA-PA continues to resist
providing UNE-P in a rational fashion, the Comm ssion should
order that it be provided wthout the requirenent of
collocation or robotic <connection frames. (While BA-PA
insists that the Eighth Circuit decision precludes even the
state commi ssions from ordering an |ILEC to rebundle the
service, it acknow edges that the state conm ssions probably

have the authority to decide the manner in which an |ILEC nust

the fact renmains that BA-PA's interpretation of the Eighth Circuit order
serves no legitimte technical purpose.

- 34 -



allow a CLEC to rebundl e UNEs. See BA-PA M B. at 32-36, and
especially note 78 on page 33).

3. Unbundl ed | oops.

In this case, a CLEC purchases from BA-PA only the
customer’s unbundl ed | oop(s). The |oops are disconnected from
the BA-PA switch and connected to the CLEC s own switch. This
has the obvious advantage to society of increasing swtch
capacity in the tel ephone network. It also obviously allows
the CLEC to offer services that are not offered by the I|LEC,
and reduces the CLEC s dependence on the |ILEC. For these
reasons, it is a superior method of conpetition as conpared to

resale or UNE-P. There are, however, certain other prices to

pay.

First, it takes six to nine nonths to install, test,
and begin to use a swtch. (Tr. 530-531, 766). When a
conpetitor purchases unbundled |oops from Bell Atlantic, it

must establish collocations in order to access those |oops

Col I ocations are not cheap, and do not occur quickly. Even
under the best of circunstances, establishing a fully
functioning collocation wll take several nont hs, wi t h
physi cal collocations taking approximtely 150 days. (Tr.
608- 609, 790-793). The cost of each collocation space runs

bet ween $50,000 and $64,000. (Tr. 532-533, 609). Clearly, a

CLEC will not install a switch unless it expects to obtain
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enough traffic to justify it. Because of the smaller nunber
of custoners, it is unrealistic to expect that conpetition
will arise in rural areas by this nmethod.

BA- PA points to CTSI as a conpany that is conpeting
for small business customers in rural areas. (BA-PA M B. at
16-17). However, CTSI renders service using partitioned
switching capacity purchased from Commonweal th Tel ephone, an
affiliated ILEC, to provide service in conpetition wth BA-PA
CTSI is assisted in providing service because it does not
need to purchase a costly switch outright and can share a
switch with an |LEC (Tr. 1625, 1628-30). The presence of
CTSI does not establish that, in general, the purchase of
unbundl ed | oops for connection to a CLEC switch is a viable
met hod of conpeting for rural custoners.

A BA-PA witness, Dr. Taylor, an econom st, posited
that a CLEC could serve an area 50 mles in radius from one
switch. (Tr. 1287). He was unable to discuss in any detail
technical problens which mght arise when using a switch in
this fashion. At |east, there would be a need for fiber optic
lines and the associated electronics to carry |oops from
renote areas back to the swtch. (Tr. 1289-1290). In nmny
view, this testinmony does not establish that a CLEC can easily
offer local service anywhere within 50 nmles of an installed

swi tch.



4, Service by a CLEC over its own facilities or

usi ng

speci al access.

VWhile UNEs are inportant to conpetition, it is also
necessary to understand that UNEs are not required to provide
conpetition for access revenues. For business custonmers who
have sufficient telephone traffic, there are other strategies
that a conpetitor my use to displace the ILEC as the service
provi der.

Per haps the nost ubiquitous form of this conpetition
is the CLEC that constructs a fiber optic ring in an urban
area and connects it to its own switch. TCG is an exanple of
such a carrier. (TCG st. 1 at 5-6, Att. A). Custoners whose
| ocations are on such a CLEC s fiber ring (“on-net” custoners)
can be served directly without |oops or switches from BA-PA.
Nevert hel ess, even for these custoners, the CLEC nust
collocate with BA-PA at one point in each LATA sinmply to

interconnect its network with BA-PA's network. (Tr. 696-697).

Such a CLEC can also serve “off-net” custoners,
i.e., those located at a distance from its fiber ring, by
leasing facilities from BA-PA to reach that custoner. For
smal | custoners, the CLEC would | ease |oops from BA-PA For

| arger custonmers, the CLEC would | ease high capacity circuits,

- 37 -



like T-1s, from BA-PA or some other provider. |In these latter
cases, the CLEC would have to collocate with BA-PA in order to
receive the loops or T1 circuits. (TCG st. 1 at 7-8; Tr.
1352-1355). Obviously, this nmethod of conpetition, like the
use of unbundl ed | oops, requires a CLEC to invest in a swtch,
and purchase at |east one collocation site from BA-PA in each
LATA, as well as to install a fiber ring to reach the
potential customers.

A variation on this theme is the method of operation
enpl oyed by CTSI. Sonetimes, CTSI |eases unbundl ed | oops or
hi gh capacity circuits from BA-PA and transports them back to
switches that it shares with Comonwealth Tel ephone. For
|arge customers who are in BA-PA territory adjacent to
Commonweal th Tel ephone territory, CTSI may build its own high
capacity circuit to bring a custoner’s traffic back to the

shared switch. (Tr. 1624-1627, 1638). Cenerally, CTSI builds

its own facilities only to serve |arge custoners, i.e. those
with 20 lines or more. (Tr. 1628, 1638). |If there is a small
customer along a CTSI line to a large custoner in BA-PA
territory, CTSI will offer to serve that smaller custoner if

it has sufficient capacity on the line, if the electronics are

not too expensive, and if the additional line to the smaller
customer is short. It is sinmply too expensive for CTSI to
build long lines to reach small, i.e., three or four Iline
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cust omers. (Tr. 1641-1642). BA- PA acknow edged the econonic
reality of this situation. In a rural area where there is a
|arge custoner, a CLEC my <cone in and install fiber
facilities to serve that |Ilarge custoner, which my also
provide a conpetitive alternative for small custoners in the
i mediate vicinity. Smal | custoners in rural areas w thout a
|arge attractive custoner would be unlikely to have such
alternatives. (Tr. 390-392).

AT&T also has a variation on this theme, called
“Digital Link” service. AT&T uses a long distance switch to
provi de both local and toll service to a custonmer. (Tr. 550).
Because the long distance switch cannot provide a dial tone, a
customer using Digital Link service nust be able to provide
its dial-tone either through its own PBX or BA-PA Centrex
service. Now, there is a second limtation that AT&T is
attenpting to fix: certain kinds of outgoing calls, including
800 calls and 911 calls, nmust go through BA-PA (Tr. 550).
AT&T markets Digital Link to custonmers that have sufficient
traffic. Such a customer would be buying [PROPRIETARY
MATERI AL REMOVED]. (Tr. 1453-1455). The main economc
incentive for AT&T to offer, and custoners to purchase,
Digital Link service is to avoid BA-PA's toll access charges.

(Tr. 1459-1460).



BA- PA attenpts to portray Digital Link service as a
maj or conpetitive threat, because it is available throughout
BA-PA's service territory (Tr. 1453), and because AT&T has
offered its dedicated access custonmers Digital Link |ocal
service in exchange for a commtment of only $300 per nonth in
conbined local and intraLATA toll usage per dedicated access
| ocation (BA-PA St. No. 1.1 at 21-22), thus lowering the
custonmer’s conm tnment for services BA-PA could provide to only
$3, 600 per year for single-location custoners. (BA-PA MB. at
11). BA-PA's portrayal of Digital Link does not wthstand
close scrutiny. An overriding consideration with this service
is the need for the custoner to have a PBX or Centrex service.

Smal |l customers are unlikely to purchase a PBX or subscribe
to Centrex just to use Digital Link service. The proof of
this pudding can be found in the fact that AT&T has the grand
total of [PROPRI ETARY MATERI AL REMOVED] custoners on Digital
Link service. (Tr. 1403). This is a nmere 1.2% of the
approxi mately [ PROPRI ETARY MATERI AL REMOVED] busi ness
custoners served by BA-PA. (AT&T St. 1.0 at 10).

BA-PA also touts other technologies as providing
conpetitive opportunities for | ocal exchange providers,
including cellular service and “very small aperture termnal”
(“VSAT”). (BA-PA R B. at 44). VSAT is a satellite technol ogy

that is used for credit card verifications. (Tr. 1111-1114).
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Notwi t hstanding BA-PA's clains, there 1is no persuasive
evi dence in the record that these technol ogies are
econom cally or technically viable substitutes for wreline
| ocal tel ephone service. Wiile there may be sonme persons for
whom cel lular phone service is substitutable for wreline
service, there is no evidence in the record of the extent to
which this is the case.

B. Techni cal and Econom c Reality.

It is now possible to consider the extent to which
any of the currently used nethods of conpetition are capable
of providing effective conpetition for BA-PA' s ubiquitous

busi ness | ocal exchange tel ephone service, and the extent to

which they are actually providing such conpetition. As
previously discussed, resale is inadequate to provide
conpetitive pressure on BA-PA's retail prices. Thus, it is

necessary to consider only facilities based conpetition in
t hi s di scussion.

To begin with, BA-PA has between 400 (OIS St. 1 at
12) and 450 (Tr. 694) wire centers in Pennsylvania. O these,
only 94 have physical or virtual collocation either physically
in place or wunder construction. (Tr. 693). At this tinme,
there are only 27 to 30 wre centers where CLECs have
physically collocated; the balance of the wire centers are

those in which there is virtual collocation, or collocation
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space is under construction. (Tr. 692-696, 740-741). Thus,
those fornms of facilities based conpetition that depend on

collocation are physically possible today in |ess than one-

third of all BA-PA wire centers. As previously discussed, a
facilities based conpetitor who uses only its own facilities
to reach custonmers (i.e., a conpetitor with its own fiber ring
and switch) need only collocate in one wire center per LATA
Al other forms of facilities based conpetition require
collocation in each wire center where the CLEC has custoners,
to take the custoners’ |oops from BA-PA as unbundl ed | oops or
hi gh capacity circuits, or to render service by UNE-P, under
BA-PA's interpretation of the Eighth Circuit order. Al so as
previously discussed, even those CLECs that operate their own
facilities to reach some custonmers, also need access to
unbundl ed | oops to reach others. As it stands today, a
facilities based conpetitor can only extend its reach to about
one-third of BA-PA's service territory, unless it is wlling
to extend its own wires to the remaining two thirds of all BA-
PA wire centers. (Tr. 696). There is no credible evidence in
the record that such a construction project is financially
feasi ble or rational for any conpetitor.

The foregoing discussion denonstrates why it would
not be a good idea to grant BA-PA's petition wth the

intention of allow ng BA-PA to rebal ance business rates. | f

- 42 -



BA-PA were to inpose rate increases in those areas where it
faces no serious facilities based conpetition, resellers alone
could conpete with BA-PA, but would be unable to restrain
price increases. Because facilities based conpetitors need
col l ocation space (unless they are going to sinmply duplicate
BA- PA' s entire net wor k- - an unl i kel y event at best,
particularly in rural areas), they will be unable to conpete
in nmost BA-PA wire centers sinply because collocation is not
avai l abl e.

The foregoing discussion also shows why BA-PA's
policy of requiring collocation for CLECs seeking to use the
UNE-P is not in the public interest. In nmost BA-PA wire
centers, collocation is not yet available, therefore, UNE-P,
under BA-PA's interpretation of the Eighth Circuit order, is
al so unavai | abl e. Agai n, this makes facilities based
conpetition in rural areas sinply inpossible.

The credible evidence of record denobnstrates that
the collocation constraints described here have, in fact,
acted to inhibit the growh of facilities based conpetition in
BA- PA's service territory. The OTS presented a study of the
| ocation of conpetitive presence by wire center. That st udy,
and the results thereof, are described adequately at pages 14
t hrough 18 of the OIS main brief:

For his conpetitive presence analysis, M.
Kubas obtained data on the nunber and
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| ocation of NXX Codes assi gned to
conpetitive | ocal exchange carriers
(CLECs), the nunmber of unbundled | oops
purchased by BA-PA wire center, and the
extent of nunbers ported by BA-PA wre
center (updated through March 31, 1998).
M. Kubas considered this data to be
i ndicative of t he presence of BLES
conpetition, through, for exanple, a CLEC s
purchase of unbundled network elenents
(UNEs). See, OIS St. No. 1, p. 11; OTS Ex.
No. 1, Sched. 4 (revised); OCA Hearing EX.
No. 4.

M. Kubas then matched the BA-PA wre
centers which had CLEC NXX Codes, unbundl ed
| oops, and/or ported numbers to the BA-PA
exchanges enconpassing those wire centers.
As st at ed previ ously, 66 Pa. C. S
83005(a) (1) requires conpetitive findings
on, inter alia, "the availability of Iike
or substitute services or other activities
in the rel evant geographic area." Enphasis
added.

M. Kubas very conservatively assunmed that
if either one or nore BA-PA wire centers
wi thin an exchange had an NXX Code assi gned
to a CLEC, or had unbundled I|oops being
provi ded or nunbers being ported, then BLES
conpetition was at least mnimally present
in that exchange. Ors St. No. 1, p. 14.

However, \Y g Kubas' assunpti ons wer e
extrenely generous to BA-PA for t he
foll owi ng reasons.

First of al |, as i ndi cat ed by V5.
Ei chenl aub, the assignnent of an NXX Code
to a CLEC in an exchange does not
necessarily indicate that a CLEC is
providing BLES or any other busi ness
service in that exchange. Tr. 502-503.
Al so, there is no proof of record that the
unbundl ed | oops purchased and nunbers
ported actually relate to the provision of
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conpetitive BLES or any other particular
busi ness servi ce. See, OIS Ex. No. 1,
Sched. 4 (revised) and OCA Hearing Ex. 4,
which provide no breakdown by service

cat egory. Furt her nore, BA- PA  does not
mai ntain information on unbundl ed | oops or
ported numnber s by cust omer cl ass;

consequently, some of these provisioned
| oops and ported nunbers may actually
relate to residence rather than business
conpetition in a given exchange. Tr. 1335.

Despite M. Kubas' extreme generosity in
finding conpetitive presence for BLES, M.
Kubas still found that there were 192 BA-PA
exchanges (revised from 193 during the
hearing on June 2, 1998)' where there is
not even a mniml conpetitive presence for
BLES, based wupon no assignnment of NXX
Codes, no provisioning of unbundled | oops,
and no porting of nunmbers. OIS Ex. No. 1,
Sched. 1 (revised). Al so, all but six of
these 192 exchanges are in Density Cell 4
(the least dense, rural areas of BA-PA' s
service territory), indicating again that
the Jlocal exchange is a nore relevant
geographic area for targeting the presence
of conpetition or lack thereof, than the
entire state. OCA Hearing Ex. 5; Tr. 489,
1331.

In the remaining exchanges (other than the
192 exchanges in OIS Ex. No. 1, Sched. 1
(revised)), approximately 16,000 unbundl ed

| oops for busi ness and resi denti al
custonmers conmbined are being provided in
appr oxi mat el y [ PROPRI ETARY MATERI AL

REMOVED] BA-PA wire centers. OCA Hearing
Ex. 4. Al so, approximately 12,600 nunbers

are bei ng ported for busi ness and
resi denti al custoners conbi ned I n
appr oxi mat el y [ PROPRI ETARY MATERI AL
REMOVED] BA-PA wire centers. OTS Ex. No.
1, Sched. 4 (revised). BA- PA  has
approxi mat el y 400 wre centers i n

Pennsylvania. OIS St. No. 1, p. 12.



The 16,000 wunbundled |oops together wth
t he 12, 600 ported nunmber s represent
approxi mately [ PROPRI ETARY MATERI AL
REMOVED] of BA- PA' s t ot al busi ness,
Centrex, and Public/ PPV access |ines, based
upon data provided by BA-PA in response to
an OIS interrogatory.? See, OIS Ex. No. 1,
Sched. 5.

Based wupon his analysis of NXX Codes
assigned to CLECs, provisioned unbundled
| oops, and ported nunbers, M. Kubas
concluded that BA-PA is still the only
provider of BLES in the 192 exchanges and
the primary provider of BLES in the
remai nder of its territory. Wiile criteria
ot her than conpetitive presence for BLES in
the relevant geographic area nust be
consi dered, the presence of conpetitors is
viewed by OIS as so fundanental to a
conpetitive declaration as to constitute a
t hreshold requirenent. Ors St. No. 1, p.
16. Since conpetitive presence for BLES is
not ubi qui t ous in BA- PA' s service
territory, and since BA-PA presented its
case only on an "all or nothing basis", BA-
PA's Petition should not be granted wth
respect to BLES.

L'while the 192 and 193 exchange nunbers were treated
as proprietary by ars, BA-PA disavowed this
proprietary status by placing these nunbers in the
public record. Tr. 503; BA-PA St. No. 1.1, p. 25.

2 This percentage is, again, extremely generous to BA-
PA as its does not reflect the possibility that a CLEC
conbi nes a ported nunber to an unbundled | oop to serve
one busi ness access |ine.

The OTS study denonstrates, beyond any doubt, that there is no
current facilities based conpetition in at |east one-half of

all BA-PA wire centers. This comes as no surprise considering



that facilities based conpetition (except where the conpetitor
installs its own entire network) is inpossible wthout
coll ocation, and collocation is not available in npst BA-PA
W re centers.

The OTS study al so denpnstrates that there is little
facilities based conpetition anywhere in BA-PA's service
territory. Because the OIS study does not count customers who
are served by facilities based carriers who use their own
facilities exclusively, it obviously underestimtes the CLECs’
mar ket share. Nevert hel ess, even the data provided by BA-PA
in Appendix | to its nmain brief shows that its | argest
facilities based conpetitors serve only [PROPRI ETARY MATERI AL
REMOVED] |ines. However, BA-PA itself served [PROPRIETARY
MATERI AL REMOVED] as of the beginning of this year. (OCA St.
1.0 at 21-22).

BA- PA contended that M. Kubas' findings as to |ack
of conpetition in 192 or 193 BA-PA exchanges are inaccurate
because M. Kubas did not consider resale or facilities-based
conpetition that is allegedly present in some of these
exchanges. Al so, BA-PA belittled M. Kubas' study by
characterizing the 193 exchanges as containing only 10% of BA-
PA' s busi ness access |ines. (BA-PA St. 1.1 at 25; BA-PA St.
4.1 at 11). These argunments are neritless for the follow ng

reasons. As discussed above, while resale is a relatively
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i nexpensive way to conpete, it is ineffective in restraining
BA- PA price increases, and my not be a viable way to enter
the market in an environnent where the only facilities based
provi der, BA-PA, can change retail prices at wll. Second,
there is only a negligible anpunt of resale being provided
t oday, casting further doubt wupon its viability as a
conpetitive threat. Third, as also discussed above, even if
you count all of the lines served by the largest facilities
based CLECs, BA-PA’'s market share exceeds 90% Fourth, there

are no collocation facilities in two-thirds of BA-PA wire

centers; facilities based conpetition is not practical in
those wire centers w thout collocation. Finally, 10% of BA-
PA’s [ PROPRI ETARY MATERIAL REMOVED] still |eaves roughly

[ PROPRI ETARY  MATERI AL REMOVED] wi t hout any conpetitive

presence.

In further response to M. Kubas, BA-PA for the
first time in rebuttal, attenpted a conpetitor presence
analysis targeted to wire centers and density cells. ( BA- PA

St. 4.1, Tables 1 and 2). BA- PA witness Dr. Taylor exam ned
M . Kubas' 193 exchanges (later revised to 192) and concl uded,
as indicated in his rebuttal Table 1, that [PROPRIETARY
MATERI AL REMOVED] of these exchanges had resale presence,
[ PROPRI ETARY MATERI AL REMOVED] also had CLEC facilities or

collocation presence, and [ PROPRI ETARY MATERI AL REMOVED]

- 48 -



addi ti onal exchanges had CLEC facilities or collocation
presence but no resale, for a total of [PROPRI ETARY MATERI AL
REMOVED] exchanges with purported conpetitor presence out of

the 193 identified by M. Kubas. (BA-PA St. 4.1, Table 1).

Based upon Table 1, Dr. Taylor concluded that all but five
percent of BA-PA's business access lines are in wire centers
with a conpetitive presence. (BA-PA St. 4.1 at 12; Tr. 1332).
Aside fromthe questionable nature of Dr. Taylor’s methods of
determ ning where conpetitors are “present” (OIS MB. at 20-
21), these argunents are neritless for the reasons set forth
in the immediately preceding paragraph. Even these figures
establish that, by Dr. Taylor’s standards for “conpetitive
presence,” there are roughly 130 wire centers (about 25% of

the total) with no conpetitive presence. The five percent of
the access lines wthout a conpetitive presence anount to
roughly [PROPRI ETARY MATERI AL REMOVED] of BA-PA’'s [ PROPRI ETARY
MATERI AL REMOVED] . Obvi ously, those customers in wire centers
without a conpetitive presence would be nost likely to suffer
rate increases if this petition is granted.

While there is other evidence in the record
concerning conpetitive presence, it is not necessary to
further analyze it, as it does not alter the reality that BA-
PA possesses an overwhel m ng share of the market for business

| ocal exchange service in Pennsylvania. Nor does that
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evidence alter the fact that BA-PA retains its overwhel m ng
mar ket share a full five years after Chapter 30 of the Public
Uility Code opened the |ocal exchange market in Pennsylvani a
to conpetition, and two and one-half vyears after the
Tel ecommuni cati ons Act of 1996 further opened the market.

BA- PA contends that the Comm ssion should overl ook
its large market share. |t contends that a |arge market share
can be a liability and that growth is a nore inportant neasure
of the conpetitors’ ability to thwart attenpts by BA-PA to
raise prices. (BA-PA R B. at 11-14). It asks the Conm ssion
to decide in its favor because resellers could enter the
mar ket if BA-PA raised rates, even though resellers have not
done so to date. (BA-PA St. 1.1 at 25). | do not find these
argunments to be persuasive.

Implicit in BA-PA's argunment that the Conm ssion
should overlook its large market share is the notion that
conpetitors could rapidly enter any of its |local exchange
markets if BA-PA raised rates in that market. Clearly that is
not the case for facilities based carriers in the two-thirds
of BA-PA wre centers where there are no collocation
facilities. That | eaves resellers. As previously discussed,
for a variety of reasons, it is not clear that resellers alone
will be an effective restraint on BA-PA's ability to raise

rates in the absence of regulation.

- 50 -



BA-PA has cited no case where an admnistrative
agency has deregul ated a dom nant conpany with a market share
in excess of 90% on the theory that there are sone conpetitors
who have gained a little market share, and who m ght be able
to gain nmore if the fornmer nonopolist raised prices. As a
matter of historical precedent, the FCC did not declare AT&T
to be non-dom nant in the toll mar ket unti | 1995,
approximately 8 years after the general conpletion of
i nt er LATA equal access, at which point AT&T s share of access
m nutes was just 55 percent. (AT&T St. 1.1 at 5). See In re

Motion of AT&T Corp. to be reclassified as a Non-Dom nant

Carrier, 11 F.C.CR 3271 (Oct. 23, 1995); Long Distance

Mar ket Shares, Third Quarter 1997, FCC Conmon Carrier Bureau

Jan. 1998, at 3. | do not cite this case to suggest that 55%
mar ket share is a magic figure. The FCC s ruling merely shows
that BA-PA's request, to have all business services decl ared
conpetitive, while holding a market share in the BLES narket
in excess of 90% borders on the ridicul ous.

There is one other point that nust be nade about BA-
PA’s contention that conpetitive conditions are such that all
of its business services may be declared conpetitive with no
danger to either the consunmers or the nascent conpetition.
Simply put, if one buys this argunent for business services,

one nust also accept that the residential mar ket IS
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conpetitive, and BA-PA's service for it should also be
der egul at ed. Obviously, the facilities based carriers and
resellers who are now serving the business community are also
“potential conpetition” for BA-PA in the residential market.

Because any CLEC residential market share is wundoubtedly

small, the “growth” in that share nust be phenonenal. Sone
carriers are marketing “bundled” local and toll service to
residential custonmers, as well as Internet access. Finally,

in the face of these argunents, the Conm ssion shoul d overl ook
BA- PA's own market share for residential |ocal phone service.
Plainly, all of BA-PA's argunents that the entire business
mar ket is conpetitive can be applied with equal force to the
residential market. Yet, | cannot inmagine anyone seriously
contending (or believing) that the residential |ocal telephone
mar ket is conpetitive. Frankly, if business service is
decl ared conpetitive today, it will not be surprising to see a
simlar petition for residential in the near future.

For the foregoing reasons, | conclude that BA-PA has
not proven that it faces effective conpetition for business
| ocal exchange service throughout its service territory.
Because that issue is at the heart of this case, | also
conclude that BA-PA has not shown that its tel ecommunications

services to businesses throughout its service territory should



be declared conpetitive. Accordingly, | recomend that this
petition be denied.

Because | conclude that BA-PA has not shown that it
faces effective conpetition throughout its service territory,

it is unnecessary to address the other issues raised by the

parties. Nevertheless, | wll address certain issues, in
bri ef. Il will also address BA-PA's request for partial
relief.



VI|. Ease of Market Entry.

Strictly as an enpirical matter, there cannot be
ease of entry. As discussed above, fully five years after the
passage of Chapter 30 of the Public Utility Code, BA-PA
retains over 90% of the business local telecomrunications
market in its service territory. If entry is easy, where are
the conpetitors? The CLECs point to two factors: the prices

set by the Conmmssion for resale and UNEs, and problens

encountered in dealing with BA-PA. As | have previously
indicated, I will not discuss the pricing issues. Wether due
to prices or other factors, there is precious little

conpetition in BA-PA's service territory. Mreover, UNE prices
will be reviewed in the upcomng M-S Phase |V. Pr obl ens
arising fromthe interactions between the CLECs and BA-PA are
anot her matter.

The CLECs enunerate several problems arising from

BA- PA' s Operati on Support Syst ens (“0ss”), i ncl udi ng
pr eordering, ordering, mai nt enance, repair and billing.
Having heard this litany of conplaints during several cases

over the past two and one-half years, and confident that the
Comm ssion itself also has heard the litany nultiple tines, |
will not repeat it here, but refer the reader to sonme of the

briefs for exanples of the problens: CTSlI brief at 5-10, M



mai n brief at 34-57. BA- PA of fers several responses to those
cl ai ns.

BA-PA clains that because its conpetitors are
entering the market despite any problenms with its OSS, the
probl ens nust be mnimal. (BA-PA R B. at 33, 38). Frankly, |
am unsure what data BA-PA is relying upon to support this
claim As discussed, the credible nmarket share data shows
that conpetitive entry has been m ni mal .

BA- PA al so argues t hat t he conpl aints are
exagger ated, that some of the problens are caused by the CLECs
t hensel ves, that BA-PA is solving many of the problens, and
that OSS is largely irrelevant to service provided by
facilities based CLECs to |arge volune custoners. (BA-PA R B.
at 33-43). Considering that |1 recomend denial of this
petition for other reasons, it is unnecessary to discuss each
of these points in detail, but it my be useful to discuss
sone points to provide guidance for the future.

While the CLECs are undoubtedly responsible for sone
of the problens that have arisen, it appears to be the case
that BA-PA is dragging its feet in this area. It has been two
and one-half years since the passage of the Act, and five
years since the passage of Chapter 30. | have heard
conplaints from CLECs about these problens during several

cases over the past two years. At this late date, it is
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unacceptable for BA-PA to provide the CLECs’ programmers with
i naccurate or insufficient information of the kind that they
need to construct the CLEC side of electronic interfaces that
they share with BA-PA. (M2l St. 4 at 25-26). It is equally
unacceptable for BA-PA to nmke substantial changes to its
electronic interfaces just as the CLECs are preparing to use
t hem (Ml St. 4.0 at 25-26). These kinds of problens
suggest that BA-PA is making sonmewhat |ess than its best
effort to nmeet this critical need. Whi |l e devel oping these
interfaces is undoubtedly a mmjor task, it has been severa
years now.

Simlarly, while it is true that OSS is |ess
i nportant for service provided by a facilities based CLEC to
| arge volume custoners, it is also true that certain forns of
OSS are necessary even for these custoners. Qbvi ously of
prime inmportance is that CLEC custoners be included in the
phone book. As described in CTSI's brief at page 7, BA-PA has
omtted CLEC customers from phone directories published in
February 1998 for Womng Valley and in WMy 1998 for
Harrisburg. While it is possible to accept the first om ssion
as an understandable m stake, it stretches one’'s credulity to
think that a second mstake of this serious nature several

nmont hs after the first was purely coincidental.



Lastly, it seems no coincidence that BA-PA is nopst
responsive to these problenms when it is asking for Conm ssion
approval of a petition like this one, or its request to enter
the interLATA toll market. (CTSI Brief at 6).

It is obvious that the CLECs have an incentive
(their desire to enter the market) to fix these problens,
whil e BA-PA has an incentive (retention of its enornous narket
share) to drag its feet. It seens that the Comm ssion nust
establish, nonitor, and enforce specific performance standards
in this area for BA-PA | ndependent nonitoring of these
processes is necessary to sort out the charges and counter-
charges between BA-PA and the CLECs. Per manent nonitoring is
needed to ensure that these problens, once solved, do not
reoccur after BA-PA has been allowed into the interLATA
mar ket, and once all markets have been decl ared conpetitive.

VIII. Ability OF Conpetitors To O fer Services At

Conpetitive Prices, Terns And Conditions.

This is another finding where enpirical evidence
(five years after the passage of Chapter 30 of the Public
Utility Code, BA-PA retains over 90% of the business |[ocal
tel ecommuni cations market in its service territory) directs an
obvi ous answer. If conpetitors were able to offer all

busi ness services or other simlar activities throughout BA-



PA's service territory, one would expect that they would be
doing so now. That clearly is not the case today.

| X. The Availability OF Like Or Substitute Services

O O her Activities In The Rel evant Geographic

Ar ea.
This issue has been covered at pages 12-14 and 33,
and further elaboration is unnecessary.

X. Coi n Tel ephone and Internet Service Providers.

The coin tel ephone providers (CAPA) and the Internet
service providers (ISP) differ from the CLEC parties in that
they are both purchasers of retail service from BA-PA and
conpetitors of BA-PA or a BA-PA affiliate. Because | am
recommendi ng denial of BA-PA's petition, it is unnecessary to
address their specific clains.

Xl. The | nputation Standard.

BA-PA proposes to neet the inputation test of
Chapter 30 by aggregating the revenues for all of these
servi ces. That is, a proposed rate for a deregul ated BA-PA
busi ness service would pass the inputation test as |long as the
revenues for all business services exceed the revenues that
BA-PA would realize from the sale of the associated basic
service functions to its conpetitors. Thus, BA-PA woul d be
free to offer some services at below cost as |long as others

were priced above cost. According to BA-PA, even a price of
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zero on a specific service would not flunk this test. (Tr.

339).

This is simlar to the proposal that BA-PA nade in
its Petition O Bell Atlantic - Pennsylvania, Inc. For A
Det erm nati on OF Whet her | nt raLATA Tol | Service l's

Conpetitive Under Chapter 30 of the Public Uility Code,

Docket No. Docket No. P-00971293. My rulings here, if
necessary, would be simlar to, but not identical to, ny
rulings in my recomended decision signed March 30, 1998, in
that case. In particular, | conclude that Conm ssion
precedent precludes the broad interpretation of the inputation
test urged by BA-PA. In an order permtting several Bell toll
calling plans to go into effect, the Conm ssion required each
of those plans to conply with an inmputation safeguard. AT&T

Conmuni cati ons of Pennsylvania, Inc., et al. v. Bell Atlantic-

Pennsyl vani a, I nc., Docket Nos. R- 00953394C002- 0004, R-

00953396C0002- 0004, R-00953409C0001&C0004, entered July 9,

1997, at 12, 16 and 19. Also, in the Investigation to

Establish Standards and Safeguards for Conpetitive Services,

Docket No. M 00940587 (Order entered August 6, 1996), the
Comm ssion required BA-PA to perform an inputation analysis
for its Centrex Extend service, despite BA-PA's claim that

Centrex Extend is a "feature" and not a service. Conpetitive

Saf eguards, at 42.




Al t hough | conclude that Conm ssion precedent favors
the interpretation urged by AT&T, MI and OIS, | am not
unsynpathetic to BA-PA's view of this issue. In a fully
conpetitive market, it would have, and would need, the freedom
to price as it saw fit. | do not agree with BA-PA, however
that we are yet at that point. G ven the fact that facilities
based conpetition for BLES is non-existent in nuch of BA-PA s
territory, adoption of BA-PA's inputation test would be an
invitation to BA-PA to raise prices in areas Wwthout
facilities based conpetition, while lowering prices in areas
where it faced such conpetition. Again, this mght not be a
bad thing, if it attracted facilities based conpetitors to the
areas where BA-PA had raised rates; however, facilities based
conpetitors need coll ocation space which is not now avail able
in two-thirds of BA-PA's wire centers.

XIl. Partial Relief.

At the outset of this case, BA-PA took an all-or-
not hi ng approach to its request for conpetitive designation of
all business tel ecommuni cati ons service throughout its entire
service territory. BA- PA now asks for the following partia
relief in the event that the petition is not granted in full:

Second, even if the record did not support

conpetitive classification of BA- PA' s

busi ness tel ecomuni cati ons service for all

busi ness custonmers, which it does, it is
undi sput ed t hat custoners generati ng
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(conservatively) $10,000 in annual BA-PA
t ot al billed revenues have conpetitive

alternatives Vi a dedi cat ed access
arrangenents such as AT&T's Digital Link
service t hr oughout BA- PA' s service

territory. Conpetitors do not need BA-PA's
UNEs or its OSS to reach these custoners.

| f the Comm ssion declines to grant BA-PA's
petition in its entirety, nothing prevents
it from cl assifying as conpetitive
tel ecomruni cati ons service the services
provi ded by BA-PA to the obvi ously
conpetitive segnent of the business market

of custoners spending or conmmtting to
spend $10, 000 in annual BA- PA
t el ecomruni cati ons revenue.?

! The fact that BA-PA has not presented inputation
results for this custoner segment has no bearing on
t he Commi ssion’ s ability to decl are busi ness
tel ecomruni cati ons service conpetitive for these
customers. | mput ati on is a f orwar d- 1 ooki ng
requi renent, not, as the Supreme Court has recently
confirmed, a precondition to conpetitive
classification. Popowsky v. Pennsylvania Pub. Util.
Commi n, 706 A .2d 1197 (1997). The inputation
nmet hodol ogy presented by BA-PA conplies with the
statute and would be applied to any service declared
conpetitive by the Comm ssion.

(BA-PA R B. at 2). The other parties oppose BA-PA s request
for partial relief on various grounds.

A full reading of the record suggests that |arge
vol une custoners, particularly in the urban areas of
Phi | adel phia and Pittsburgh, have conpetitive alternatives to
BA- PA. This is not surprising since these areas are where
facilities based carriers such as TCG have | ocated fiber rings
and sw tches. (TCG St. 1 at 5). This is not surprising for

another reason: it is nuch easier and nore profitable for a
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CLEC to serve a custoner |large enough to utilize one or nore
hi gh capacity |ines because the CLEC does not need UNE | oops
from BA- PA. If a CLEC does not need UNE | oops from BA-PA,
this | essens (but does not elimnate) the reliance of the CLEC
on BA-PA's OSS, which is one less barrier to serving the
custonmer. (The CLEC still needs to get the custoner listed in
the | ocal BA-PA phone directory; not always a trivial task, as
previously discussed.) On bal ance, effective I|ocal phone
conpetition seens to be nmuch nore of a reality for |large
cust oners.

The record, unfortunately, contains too little
evidence to determne with any degree of confidence the type
or size of custonmer for which conpetitive designation would be
prudent. In its reply brief BA-PA has suggested a break-point
of $10,000 in local revenue, because it calculates that AT&T
offers its Digital Link service to custonmers who generate that
little local revenue. (BA-PA R B. at 2). Equal ly plausible
demarcation points mght be $40,000 in revenue or 24 voice
grade lines (corresponding to a single T-1 high capacity
line). (Tr. 390-391, 1453-1454). The problem is that the
record is insufficiently devel oped to nake a decision on this
issue. (I would not necessarily accept BA-PA s proposal based
| oosely on AT&T's Digital Link service because that service

requires a custoner to have a PBX, or Centrex service.) The
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record is also unclear as to the extent to which these
services are actually available outside of the mjor
nmet ropol i tan areas. Because it was BA-PA's duty to devel op
the record on these issues, | have no choice but to recomend
denial of its request for partial relief. Frankly, had BA-PA
originally presented a proposal limted to conpetitive
desi gnation for service to large custoners, it m ght have been
possible to try the case within a 180 day schedule, with at
| east a reasonabl e prospect for success. As it is, | cannot
determne on this record where to draw the line, or what

conditions to inmpose for partial relief.



CONCLUSI ON

For the reasons set forth above, | recomend that

t he Comm ssion dismss this petition.

RECOMVENDED ORDER

THEREFORE, IT 1S ORDERED (subject to Conmm ssion
approval):

That the Petition of Bell Atlantic - Pennsylvania,

Inc. for a determ nation of whether the Provision of Business

Tel ecomruni cati ons Services |s Conpetitive Under Chapter 30

of the Public Uility Code at Docket No. P-00971307 is denied

and di sm ssed.

Dat e:

M chael C. Schnierle
Adm ni strative Law Judge



