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l. PROCEDURAL HI STORY

On Cctober 30, 1997, Vitts Corporation (Vitts) and
New Engl and Tel ephone & Tel egraph Conpany d/ b/a Bell
Atlantic - New Hanpshire (Bell Atlantic) jointly filed with
t he New Hanpshire Public UWilities Conmi ssion (Comission) a
request for arbitration, pursuant to <252 of the
Tel econmmuni cati ons Act of 1996 (hereinafter referred to as
the TAct), of Vitts' bona fide request for provision of Dark
Fi ber as an unbundl ed network el enent under +251 (c)(3) of
the Tact. Vitts and Bell Atlantic are parties to an
I nt erconnecti on Agreenent previously approved by the
Conmi ssi on.

After a duly noticed prehearing conference, the
New Hanpshire Public Uilities Conmm ssion approved an
expedi ted procedural schedul e which pernitted testinony,
di scovery, hearings, and subnission of proposed contract
| anguage to be considered within the tinme constraints
contained in « 252. The Ofice of the Consunmer Advocate
(OCA) participated in all phases of the process.

On February 9, 1998, Vitts filed a Mdtion to
Conpel Further Responses to a Data Request subnmitted to Bell
Atlantic. Bell Atlantic responded in opposition to the
noti on on February 11, 1998. The npbtion was resol ved at
hearing by agreement of the Parties and the Conmi ssion Staff
(Staff).

On February 12, 1998, the first day of hearings,
t he Conmi ssion revised the procedural schedul e pursuant to
Vitts' request and, with the acqui escence of Staff, the OCA
and Bell Atlantic, added a requirement for the filing of
witten briefs. Vitts filed its initial brief at the close
of hearings on March 10, 1998. Staff, the OCA and Bell
Atlantic filed briefs on March 27, 1998. Wth the
Conmi ssion's permission, Vitts filed a supplenmental brief on
t hat date.
1. BACKGROUND AND STATEMENT OF THE | SSUES

The purpose of the 1996 Tel econmuni cati ons Act
(TAct), as stated in its title, is "to pronote conpetition
and reduce regulation in order to secure |ower prices and
hi gher quality services for American tel ecomunications
consumers and encourage rapid devel opnent of new
t el ecommuni cations technol ogies.” To achieve that purpose,




as part of its interconnection provisions, the TAct requires
I ncumbent Local Exchange Carriers (I1LECs) to offer unbundl ed
access to their existing network el enments to requesting
carriers. 47 U.S.C. +251(c)(3). The Federal Comunications
Conmi ssion (FCC), inits First Report and Order,

| mpl enent ati on of the Local Conpetition in the

Tel econmuni cati ons Act of 1996, CC Docket No. 96-98, FCC

96- 325, adopted August 1, 1996, rel eased August 8, 1996
(hereinafter referred to as the Local Conpetition O der)
provi ded regulations to inplement these interconnection
provi si ons, including unbundling network el enments. The FCC
speci fied particular network el enents which nmust be
unbundl ed, but refrained from addressi ng Dark Fiber,

concl uding that the record was insufficient for naking a
deci sion (+450) and | eaving that decision to state
conmi ssi ons.

In order to determ ne whether Dark Fiber should be
unbundl ed, e+« 251(c)(3) and 251(d)(2)(b) require us to
resol ve three questions:

(1) 1s Dark Fiber a network el enent?
(2) WII failure to provide access to Dark Fiber
i mpair Vitts' ability to conmpete? and

(3) 1Is provision of unbundled Dark Fiber technically

Bell Atlantic does not dispute that unbundling Dark Fiber is
technically feasible where capacity exists. Therefore, the
focus of this docket is on the first two questions: whether
Dark Fiber is a network element and how Vitts will be

af fected by not obtaining Dark Fiber on an unbundl ed basi s.

The Parties and Staff al so addressed the issue of
how to provi de unbundl ed Dark Fiber if the Comm ssion
answers the two questions affirmatively.

[1'1. POSITIONS OF THE PARTI ES AND STAFF
A Vitts
1. Definition

Vitts argues that Dark Fiber comes within the
definition of "network element” provided in the TAct at
Section 153(2)(45): "a facility or equipnent used in the
provi sion of a teleconmunications service." Vitts urges the
Conmission to interpret "used in" as neaning "intended for
and capabl e of use" in the provision of teleconmunications
servi ces.

This broad interpretation, focusing on the
capacity for use rather than the current use of the el enent,
is required, according to Vitts, because it furthers the
TAct's objective of fostering conpetition. Vitts argues
that the narrower interpretation allows an |ILEC to keep
spare capacity for its sole use, frustrating the intent of
the TAct. In support of the broader interpretation, Vitts
points to the plain | anguage of the definition, which does
not specify that the facility be currently in use.
Furthernore, Vitts argues, Bell Atlantic itself classifies
its Dark Fiber as used and useful for ratemaki ng purposes.
Bell Atlantic placed all of its investnment in deployed fiber
into the New Hanpshire rate base and is earning a return on
both Iit and dark fiber. According to Vitts, Bell Atlantic
cannot logically have it both ways, using Dark Fiber for
rat emaki ng but not for conpetitive interconnection purposes.

Vitts cited a nunber of other state utility
conmi ssion orders ruling that Dark Fiber is a network
el ement. ©Chio, Arizona, Arkansas, Ceorgia, lllinois,
Massachusetts, M nnesota, M ssouri, O egon, Rhode Island,
and Tennessee expressly rejected the "currently in use"

i nterpretation.
2. | npairnment

f easi bl e?




Havi ng argued that Dark Fiber is a network
element, Vitts goes on to contend that the standard by which
t he Conmi ssion should judge whether Dark Fi ber nust be
unbundl ed is set out in Section 251(d)(2)(B). That test,
according to Vitts, is whether failure to provide access to
the network element would inpair the ability of a CLEC to
provide the service it seeks to offer. Vitts argues that
the inmpairnment standard is net if the quality of service
whi ch the CLEC can offer declines or the cost of providing
the service increases when the CLEC is deprived of access to
the network element, citing the FCC s ruling in its Loca
Conpetition Order, « 285 and lowa Uil. Bd v. FCC, 120 F.3d
753, 812 (8th GCir. 1997). Vitts clainms that its ability to
of fer services and the costs of providing service will be
i npai red without access to Dark Fi ber

Wthout Dark Fiber, Vitts argues, it will not be
able to monitor its own network and will necessarily have to
rely on Bell Atlantic, its conmpetitor, to troubl eshoot
problens on its own network. Wthout Dark Fiber, Vitts
clains, its planned SONET ring topography will require
addi tional multiplexers, increasing the cost and the nunber
of possible failure points. Wthout Dark Fiber, Vitts
estimtes construction costs for building its own fiber

network will be $7.1 mllion, or $55,000 per nile, naking
t he plan cost-prohibitive.
3. Inplenentation

Vitts recommends that Bell Atlantic reserve enough
Dark Fiber to acconmpdate three years of projected growth on
a particular route. |In the future, according to Vitts,
capacity of fiber will increase, allowing nore traffic on a
single fiber, thereby naking a three year projection nore
than sufficient. Vitts also recomrends that Dark Fiber be
priced using Bell Atlantic's TELRIC study and rates approved
i n Massachusetts.

B. Bell Atlantic

1. Definition

Bell Atlantic argues that "used" in the TAct
definition of network el enent neans "currently used.”
According to Bell Atlantic, only those fiber optic strands,
within an installed fiber optic sheath, which are currently
connected to the el ectronics necessary to enable themto
transmt tel ecomruni cations services are "used in the
provi sion of tel ecommunications service" as required by the
definition. Dark Fiber is not so connected. Nor does it
currently transnmit tel econmunications information for a fee
to the public, pursuant to the TAct's definition of
"t el econmuni cations service." Therefore, Bell Atlantic
contends, Dark Fiber is not used in the provision of
t el econmmuni cati ons servi ces and cannot be a network el enent.

The fact that sone Dark Fiber is categorized as
used and useful for the purposes of accounting and
rat emaki ng, does not drive the decision as to whether Dark
Fiber is a network element, Bell Atlantic argues. The
Conmi ssion's accounting standards reflect a policy of
encour agi ng prudent network planning by allow ng recovery of
i nvestment for a whole sheath when one strand has been lit.
That policy, however, Bell Atlantic contends, nerely nakes
use of an accounting convention and does not represent a
j udgrment of whether the unlit portions of the sheath are
"used in the provision of tel ecomunications services" under
t he TAct.

Bell Atlantic further argues that Dark Fiber is
not equivalent to dark copper. Bell Atlantic asserts that
copper can sonetines be used directly to provide a
t el econmuni cations service without first being lit, e.g.,
1000 grade private line. Hence, according to Bell Atlantic,
dark copper is appropriately a network el ement but dark




fiber is not.
2. | rmpairnent

Bell Atlantic agrees that the inpairnent standard
is described in Section 251(d)(2)(B) but disputes Vitts
claimof inmpairnment. First, Bell Atlantic argues that
provision of a shared, lit, ring configuration using Bel
Atlantic multiplexers would be at |east equal to the quality
of service Vitts would obtain using Dark Fiber. The failure
rate of its nmultiplexers in the entire Bell Atlantic region
is, according to Bell Atlantic, .0007% wth a corresponding
reliability factor of 99.9993% Therefore, the addition of
mul tipl exers, while it does increase the number of possible
failure points, does not actually decrease the quality of
service. Potential failures are too unlikely, Bell Atlantic
clains, to make the nunber of nultiplexers a reasonable
gauge of reliability.

Second, Bell Atlantic argues that Vitts has not
denonstrated any increased costs occurring as a result of
not getting Dark Fiber as an unbundl ed network el ement. No
evi dence was adduced, Bell Atlantic clainms, other than
specul ation, with respect to any increase in cost.

Bell Atlantic asserts that the eight point Dark
Fi ber configuration that Vitts requests is unavail able
because Bell Atlantic's central offices face fiber
exhaustion at three of those eight points. Bell Atlantic
suggests an alternative shared lit fiber ring architecture
(SLRA). The SLRA, as described in Bell Atlantic's Exhibit
24, would use only a small fraction of each multipl exer.
Furthernore, Bell Atlantic asserts the SLRA would likely
result in a cost advantage to Vitts. No pricing figures are
avail abl e on the SLRA costs, however, because Vitts refused
to discuss the SLRA alternative.

The SLRA alternative is in the best interest of
New Hampshire, Bell Atlantic contends, because it would
avoid the disruption of Bell Atlantic network planning and
service provisioning and avoid the substantial increased
costs of network rearrangenents that unbundling Dark Fiber
woul d trigger. The Shared Ring Architecture alternative
provides a sharing of existing fiber and nultipl exer
capacity, thereby creating network efficiencies and cost
savi ngs, argues Bell Atlantic.

3. I nplenentation

Bell Atlantic argues that if the Commi ssion
deci des Dark Fi ber woul d be unbundl ed, technical problens
ari se regarding security, mmintenance, testing, repair,

i nventory, provisioning, and billing. Bell Atlantic can
provi de access to dedicated Dark Fiber at a Bell Atlantic
central office or at a custoner prem se. However, according
to Bell Atlantic, access to Dark Fiber at other |ocations
such as plant splices, outside plant renote termnation

| ocations, controlled environment vaults and huts, are not
technically feasible or, at the very |east, pose operationa
difficulties that the Comm ssion should nininze.

Bell Atlantic also contends that, if the
Conmi ssion decides to reserve a sufficient level of spare
fiber to provide growh, emergency restoration, and
mai nt enance, warehousi ng or storage of unused dark fiber for
future use by Vitts should be precluded and conditions
shoul d be inposed to insure reasonably pronpt use of fiber.

Bell Atlantic reconmends, if unbundling is
necessary, that the Commi ssion pernmit Bell Atlantic to
reserve eight spare fibers in the local |oop and twenty-four
spare fibers in the heavily trafficked interoffice fiber
cabl e sections.

C. OCA
The OCA argues that Dark Fiber is a network




el ement and should be unbundled. |In addition to supporting
Vitts' position in all respects, the OCA argues all Dark

Fi ber to which Vitts is denied access should be renoved from
rate base. The OCA argues that Bell Atlantic should not be
able to claimDbDark Fiber as "used and useful" for accounting
purposes and at the sanme time claining Dark Fiber is not
"used" for interconnection purposes. Therefore, the OCA
contends, if the Conm ssion were to rule that Dark Fiber is
not used as a network element, Bell Atlantic should not be
allowed to include Dark Fiber in future rates and should
refund to custoners the ampunts coll ected on the basis that
Dark Fiber is used and useful. Removing Bell Atlantic's
ability to earn on Dark Fiber will act as an incentive, the
OCA believes, for Bell Atlantic to become an active
proponent of conpetition

In the affirmative, the OCA posits that Dark Fiber
is used for the provisioning of tel econrunications services.
Fi ber optic strands are sinmilar in function to copper pairs,
the OCA asserts, in that they both act as an infornation
transmtting mediumw thin a tel econmuni cati ons system The
OCA contended that the only distinction between fiber and
copper is in the type of technol ogy depl oyed, not the
purpose or function of those technol ogies within the system
That being so, the two technol ogi es should be treated the
sanme in the OCA's view. as unenergi zed copper is considered
a network element, so too should Dark Fiber be considered a
networ k el ement.

D. St af f

1. Definition

The Conmi ssion Staff argues that the definition of
networ k el ement has been decided finally by the 8th Circuit
court inlowa UWilities Board v. FCC, 120 F.3d 753 (1997).
In that decision, the 8h Grcuit affirned network el enent
status for el enents whose use is "inplicated" by the
of fering of phone services. |d. At 807. As a result,
directory assistance, caller |.D., call forwarding, and cal
waiting are network elenments. Staff argues that the 8th
Circuit decision underm nes Bell Atlantic's reasoning that
Dark Fiber is not a network el enent because Dark Fi ber does
not presently transport tel ecomunications wthout
additional electronics, i.e., is not currently in use.
Citing Tel econmuni cati ons Corporation Petition to Establish
an I nterconnection Agreenment with Central Tel ephone Conpany
of Illinois (Sprint), 96 AB-009 (February 5, 1997), Staff
contends that the FCC definition wordi ng neans "what is
customarily enpl oyed for the purpose.”

Staff characterizes Dark Fiber as spare capacity
within the fiber optic cable sheath. Staff argues that the
actual element Vitts requests is the spare capacity within
t he sheath, not the spare capacity of the individual fiber
strand. The simlarity to copper, Staff argues, is
i nescapabl e, supporting its argunent with physical exhibits
of copper and fiber, and has been recogni zed by a nunber of
state comi ssion orders.

2. | rmpairnment

Access to a network element, Staff agrees, is
governed by Section 251 (d)(2)(B), which states that access
nmust be granted where failure to provide access would inpair
the ability of the carrier to provide the services it seeks
to offer. Staff contends the 8th Circuit interpreted this
section as not including an inquiry on whether a network
el enent coul d be obtained el sewhere. lowa Utils.Bd. at 811
Therefore, Staff argues, Bell Atlantic's argunents about the
availability of SLRAis irrelevant to the inpairnent
guestion. Vitts is inmpaired, Staff maintains, because
wi thout Dark Fiber Vitts' ability to provide service will be
significantly delayed and will cost nore. Staff argues that




t hose consequences nean that Vitts has nmet the inpairnent
st andar d.

3. Inplenentation

Staff recognizes that unbundling Dark Fiber
requires steps to insure that Dark Fiber is not warehoused,
either by conpetitors or by Bell Atlantic. Staff reviewed
various nethods by which other states have dealt with
war ehousing and with the need to insure Bell Atlantic
retai ns enough spare capacity for growh, enmergency service
restoration, and mai ntenance and repair. These
met hodol ogi es run the gamut from a specific percentage of
Dark Fiber (25%in a particular feeder segnment) to a genera
prohi biti on agai nst reserving Dark Fiber which is not
denonstrably necessary to neet individual short-term service
needs. Staff reconmends that Bell Atlantic be permitted to
reserve only the fiber necessary to cover projected growth
for three years based on the past three years, and that the
Conmi ssion order an arbitration process for dealing with
contested requests for Dark Fiber, consisting of a Bona Fide
Request and a 20-day "fast track" arbitration, to resolve
di sputes over fiber availability. The process Staff
recormends mirrors that ordered by Rhode Island' s
Conmi ssion for Dark Fiber and that ordered by the Comm ssion
itself in DE 96-252 for pole space. According to Staff,
such a process would provide flexibility to nove with the
changi ng market demand and insure that disputes are resol ved
qui ckly.

V. COW SSI ON ANALYSI S

The issue presented here i s whether Bel
Atlantic's Dark Fiber is a Network El ement that is subject
to the unbundling requirenments of «251(c)(3) of the TAct,
an issue that the FCC left unresolved in its |loca
conpetition order (+450). A network elenent, as the parties
and Staff agree, is defined by the TAct as "a facility or
equi prent used in the provision of a tel econmunications
service." 47 U.S.C «153 (29). The Conmi ssion rules provide
the sane definition. NH Admin. Rules Chapter Puc 1302.11.
Qur first task, therefore, having carefully reviewed the
extensive record in this case, is to interpret this
definition and decide if Dark Fiber cones within its anbit.

We do not find persuasive Bell Atlantic's
interpretation of the definition of network element. Bel
Atlantic contends that the substance of a tel ecomunications
service is the transm ssion of information. Bell Atlantic
reasons that because Dark Fi ber does not transmt
information, it is not used to provide a tel econmunications
service. The nub of Bell Atlantic's argunent is that Dark
Fiber is not "currently used."

The nore reasonable interpretation is that posited
by Vitts and by Staff. They contend that "used" refers to
that which is custonmarily enployed for the purpose, or, as
Vitts states "intended for and capable of use" for the
purpose. For exanple, fiber optic cable is customarily
enpl oyed by tel ecomruni cation carriers for the purpose of
providing a tel econmuni cations service. At |east at the
current time, fiber is a facility that is not used for any
pur pose other than tel ecomuni cations service; its sole
purpose is tel ecomunications. Furthernore, as Staff
poi nted out, the fact that Dark Fiber is not currently used
in the provision of service to custoners for a fee does not
di stinguish it fromother network el ements. Mbst parts of
the network are designed to have spare capacity and fiber is
no exception. W presune that is why Bell Atlantic's
accounting records report, as used and useful, all fiber
sheat h whi ch has even one lit strand.

We consider the TAct's provision for network




el ement unbundl i ng as designed to preclude incunbent LECs
fromreserving all spare capacity for thenselves. This view
is consistent with the FCC s expansive interpretation of the
term"network elenment” to include features, functions and
capabilities of facilities and equipnment. It is also
consistent with the 8th Circuit's affirmation of the FCC s
broad interpretation in lowa Uilities Bd. This
interpretation furthers the purpose of the TAct to
"junpstart conpetition in the |ocal telecomunications
industry." 1d. At 811. Having interpreted the definition of
network el ement consistent with the FCC, we find that the
fiber sheath is the network el ement, spare capacity of which
(Dark Fiber) nust be unbundl ed pursuant to «251(c)(3).

As is uncontroverted, the inpairnment standard is
satisfied if without access to Dark Fiber the quality of
Vitts' services would be I ower or the cost of Vitts' service
woul d be higher. lowa Uils.Bd., 120 F.3d at 812. This is
the 8th Circuit's interpretation of «251(d)(2)(B), the
rel evant standard, which states that a network el ement nust
be unbundl ed by an | LEC when "the failure to provide access
to such network elenents would inpair the ability of the
t el ecommuni cations carrier seeking access to provide the
services it seeks to offer.”

Qur inquiry into whether these effects will flow
fromdenial of access to Dark Fiber need not include an
i nvestigation as to whether Vitts has an alternate source
for the network elenent. The 8th Circuit determ ned that
generous unbundl ed access to network el enents is necessary
in order to expedite the arrival of conpetition in |oca
t el ephone nmarkets, i.e., to achieve the goal of the TAct.
"Al'l ow ng i ncumbent LECs to evade their unbundling duties
whenever a network el ement coul d be obtained el sewhere woul d
evi scerate unbundl ed access as a neans of entry and del ay
conpetition.” 1d. At 811

Nonet hel ess, even though our inquiry need not
enconpass an examination of alternative routes to Vitts
goal, Bell Atlantic testified about an alternative nethod
for Vitts to obtain a fiber ring via a SLRA. W find that
the SLRA described by Bell Atlantic does not provide Vitts
with service quality and costs equal to that provided by a
dedi cated Dark Fiber SONET ring. The SLRA does not enable
Vitts to nonitor and nmaintain service to a given geographic
area. The proposed dedicated ring architecture using Dark
Fi ber enables a carrier to detect electronic problens in a
cable and redirect service so a customer experiences no
interruption. Response tine would be faster with a
dedicated ring. This ability is inportant to businesses
where service quality is better nmintained via dedicated
rings. 1In addition, the SLRA requires Vitts to connect its
own nultiplexers to Bell Atlantic multiplexers. W are
convinced that the increased nunber of nultiplexers adds
additional failure points, dimnishing the quality of Vitts
service. W are convinced also that the cost of Vitts
service will increase if it uses the SLRA. Thus, even if we
were required to deny access to Dark Fiber only if an
alternative network el ement were avail abl e, our decision
woul d be the same. No alternative network elenment is
avai | abl e and the alternative nethodol ogy descri bed by Bel
Atlantic is not equal to the Dark Fi ber methodol ogy.

Turni ng away from the unnecessary conparison of
Vitts' service over a dedicated ring versus shared ring
architecture, we find that Vitts' ability to provide service
will be inpaired if it is denied access to Dark Fiber
Building its own fiber network to connect its eight sites is
cost prohibitive. W are convinced that denying access to
this network element will undermine Vitts' ability to
conpet e.




We accept Staff's arguments regarding technica
feasibility. Technical feasibility, while not dispositive
as to whether a network el enent must be unbundl ed, renmins a
consi deration as to where unbundl ed access nay occur. |owa
Uils. Bd. at 810. It is undisputed that access to Dark
Fiber is technically feasible at Bell Atlantic centra
of fices and at custoner prem ses. Staff argued to our
sati sfaction that access is also feasible at outside plant
renote term nal |ocations. Such access nust reasonably
address Bell Atlantic's concerns. Therefore, we wll
require Vitts to engage Bell Atlantic personnel to perform
splices and allow splicing only at existing termnation
points, including such facilities as digital loop carriers
and central office termnals.

| mpl enenti ng the unbundling of Dark Fiber requires
consi deration of Bell Atlantic's status as carrier of I|ast
resort. Al parties and Staff agree that Bell Atlantic
shoul d retain enough spare fiber to neet short-term service
needs. They testified to two nethods for achieving that
status: allowing Bell Atlantic to reserve the anopunt
proj ected as adequate for three years, or allow ng Bel
Atlantic to reserve 8 spare fiber strands in the |ocal |oop
and 24 spare fiber strands in interoffice cable sections.

We choose to deal with the issue on a case-hby-case
basis in the context of a bona fide request and 20-day
fast-track arbitration process, as suggested in Staff's
brief. W approved this process in Docket DE 96-252 for
reservation of space in rights-of-way, conduits and pol es.
We will apply this process in instances where fiber exists
today and in the future where it exists as a result of
future building or deploynment. LECs need not build out or
depl oy fiber where it has not yet been installed. At issue
inthis fast-track arbitration will be whether the LEC is
reserving Dark Fiber which is not denobnstrably necessary to
nmeet its individual short-term service needs. As in the
process we ordered for resolving disputes over space in
rights-of-way, we will allow Bell Atlantic 30 days to reply
inwiting to a request for access to dark fiber. [If Bell
Atlantic denies the access requested, Bell Atlantic shal
include in its witten reply the reason the request cannot
be granted. The reason nust be specific and include the
followi ng: total nunber of fiber sheath and strands between
poi nts on the requested routes, nunber of strands currently
in use and the transm ssion speed on each strand (e.g. OC-3,
OC-48), the number of strands in use by other carriers, the
nunmber of strands reserved for Bell Atlantic's use, the
nunber of strands |it in each of the three precedi ng years,
the estimated conpletion date of any construction jobs
pl anned for the next two years or currently underway, and an
of fer of any alternate route with available dark fiber. 1In
addition, for fibers currently in use, Bell Atlantic shal
specify if the fiber is being used to provide non-revenue
produci ng servi ces such as energency service restoration
mai nt enance and/or repair. W reserve the right in the
future to establish nmore specific criteria for reservation
of Dark Fiber in |light of experience gained during the
arbitration process.

| mpl enenti ng the unbundling of Dark Fiber also
requires that we inpose conditions on CLECs to insure they,
like Bell Atlantic, are precluded from warehousi ng Dark
Fiber. A bona fide request for Dark Fiber, at a m ninmm
shal | consist of a description of the requested route, the
pl anned service offering, and the intended use of the
requested Dark Fiber. The CLEC shall comence the intended
use of the requested Dark Fiber within a reasonably pronpt
period of time fromthe date of its receipt as an unbundl ed
network el ement. Conmencenent of intended use neans




conpletion of all preparations rendering the Dark Fiber
capabl e of providing the planned service offering to
custoners. |If the CLEC does not comence the intended use
of the requested Dark Fiber within a reasonably pronpt

peri od, any carrier may petition the Conm ssion for a
fast-track arbitration process, as described above, to
consi der whether the CLEC is reserving Dark Fiber which is
not denonstrably necessary to neet its short-term service
needs.

Until other pricing has been approved for New
Hanpshire, we adopt Bell Atlantic's TELRI C cost study
submitted to and rates approved by the Massachusetts
Department of Public Uilities on Decenber 4, 1996

In order to ensure that New Hanpshire consuners
obtain the benefit of this decision, we require Bel
Atlantic to cooperate fully with Vitts to deternine the
avail ability of Dark Fi ber between the points on Vitts'
proposed ring architecture. Cooperation includes but is not
limted to providing Vitts with infornmation on avail abl e
existing fiber and informati on on how Vitts can bridge or
ot herwi se manage gaps in the Dark Fiber ring architecture.

Based upon the foregoing, it is hereby

ORDERED, that Dark Fiber is a network el enent
subj ect to the unbundling requirement of « 251 of the
Tel ecommuni cations Act of 1996; and it is

FURTHER ORDERED, that Bell Atlantic shall provide,
to any requesting tel ecomruni cations carrier for the
provi sion of a tel ecomruni cati ons service, nondiscrimnnatory
access to Dark Fiber on an unbundled basis; and it is

FURTHER ORDERED, that di sputes about the
avai lability of Dark Fiber shall be resolved using a fast
track arbitration process as described herein.

By order of the Public Utilities Commi ssion of New

Hanpshire this nineteenth day of My, 1998.

Dougl as L. Patch Bruce B. Ellsworth Susan S. GCeiger
Chai r man Conmi ssi oner Conmi ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary







