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BEFORE THE PUBLI C SERVI CE COW SSI ON

OF THE STATE OF DELAVWARE

IN THE MATTER OF THE JO NT APPLI CATI ON
OF BELL ATLANTI C- DELAWARE, |NC. AND
CAPI TAL TELECOVMUNI CATI ONS, | NC.

FOR APPROVAL OF AN | NTERCONNECTI ON
AGREEMENT PURSUANT TO SECTI ON 252( e)
OF THE TELECOVMUNI CATI ONS ACT OF 1996
(FI LED NOVEMBER 25, 1997)

PSC DOCKET NO. 97-429

N N N N N N N

FI NDI NGS, OPI NI ON, AND ORDER NO. 4713
A | NTRODUCTI ON

1. Bell Atlantic-Delaware, Inc. (ABA-Del @ and Capital

Tel ecommuni cations, Inc. ("Capital"), have jointly asked the
Comm ssion to approve a reseller=s agreenent under the provisions
of 47 U S.C. Section 252(e), as added by the

Tel ecomuni cati ons Act of 1996, Pub. L. No. 104-104, 110 Stat.
56. BA-Del is the incunbent |ocal exchange carrier and Capital
represents that it plans to provide tel econmunications services,
i ncludi ng | ocal exchange service, within Delaware. Consistent
with its Aresal e@purpose, the proffered agreenent sets forth the
terms, conditions, and prices for Capital to purchase BA-Del =s
retail services for purposes of resale to end-users. It also

i ncludes prices, terns, and conditions for Capital to access
BA-Del 's Qperations Support Systens (ACSS@ for ordering,
provi si oning, maintaining, and billing the services

purchased. Al of the terns of the agreenent were

negoti ated and the two parties ask for approval under the

revi ew standards applicable to such consensual contracts.

See 47 U.S.C. Section 252(e)(2)(A). After consideration of the
proffered resal e agreenent and the comments received, the

Comm ssi on approves the agreenent, subject to two

conditions. The Comm ssion does so in furtherance of this
State=s policy which encourages the growth of conpetitive

t el ecomruni cati ons markets and the availability of custoner
choice for telecommunications services. 26 Del. C

Section 702(3), (4).

B. BACKGROUND
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2. On Novenber 25, 1997, BA-Del and Capital filed
their resale agreenent with this Comm ssion. The contract,
dated Septenber 17, 1997, has an initial termextending to
August 26, 1998, and will continue thereafter until

term nated, upon notice, by either party. It contains a
price list for access to BA-Del's OSS and adopts a

whol esal e di scount rate for Capital to purchase BA-Del's
retail services of either 16% or 20% dependi ng on which
carrier provides the operator services. Agreenent, Attach.
1 to Exh. Il. However, the schedule of prices indicates
that all the listed rates shall apply until they are
replaced by new rates as nay be approved or allowed to go
into effect by the Comm ssion. At such tinme, the parties
will then anmend the schedule to reflect the new approved
rates. Agreenent, Attach. 1 to Exh. Il n. 1.

3. Pursuant to CGuideline 30 of the Conmi ssion's
ACui del i nes for Negotiations, Mdiation, Arbitration, and
Approval of Agreenents Between Local Exchange

Tel ecomuni cations Carriers, @notice of the filing of the
resal e agreenent and the application for its approval were
gi ven both by newspaper publication and by actual notice to
the participants in PSC Regul ati on Docket No. 45 and al
certificated | ocal exchange carriers.

4. Only Staff filed comrents in response to the

noti ce. In that subm ssion, Staff asserted that it had
found the agreenent to be in the public interest and
recommended its approval. Staff asked that such approval
be conditioned on the parties filing any future changes in
t he agreenent for approval and Capital acquiring a
Certificate of Public Conveni ence and Necessity ("CPCN').

5. At its neeting on February 3, 1998, the

Comm ssi on consi dered whether to approve or reject the
Agreenent tendered by BA-Del and Capital. After

del i beration, the Comm ssion approves the Agreenent,
subject to two single conditions.

C. FI NDI NGS AND DI SCUSSI ON

6. By 26 Del. C. Section 703(4), this Comm ssion has been
granted the authority to inplenent the provisions of the
federal Tel ecommuni cations Act of 1996, including the
authority to approve agreenents submtted under 47 U S.C
Section 252(e)(1).

7. Pursuant to the provisions of 47 U S.C. Section
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252(e)(2)(A), the Comm ssion may reject an agreenent
adopted by negotiation only if it finds that the agreenent
di scrim nates against a non-party tel econmuni cations
carrier or that inplenentation of the agreenent would not
be consistent with the public interest. Subject to the
conditions set forth below, the Conm ssion, in this
proceedi ng, cannot find that the tendered agreenent

di scri m nat es agai nst anot her tel ecomunications carrier.
Mor eover, the Comm ssion determ nes that approval of the
agreenent, and its inplenentation, is, and would be, in the
public interest and consistent with the General Assenbly's
command that this Comm ssion foster conpetition in the

t el ecommuni cati ons markets. See 26 Del. C. Section 702(3), (4).
Third, the Comm ssion believes that the certification
process, coupled with the ongoi ng supervision of
certificated | ocal exchange service providers, will ensure
conpliance wth [ ocal service obligations, including
service quality standards.

8. The resal e agreenent contains a provision which
calls for alteration of the agreenment if any |egislative,
regul atory, or other governnental action affects the
material terns of the Agreenent or a party's ability to
perform Agreenent at Section 26.3. Mreover, the item zed
schedul e of charges includes a footnote provision which
indicates that the listed discounts and rates will be
replaced by new rates | ater approved by the Conm ssion.
Agreenent, Attach. 1 to Exh. Il n. 1. |In addition, in

ot her provisions, the agreenent allows BA-Del to change the
agreed upon whol esal e di scounts and ot her prices where such
change is required, approved, or permtted by applicable

|l aw. Agreenent, Exh. Il Sections 1.3, 2.2.

9. Initially, the Conm ssion notes that the

obligation to change the rates in light of |later new rates
represents a contractual pledge of the parties, not a

Comm ssion directive. Here, the Comm ssion reviews the
rates as it would any other termor condition resolved by
negotiation. |If the prices set forth in the agreenent are
to be later replaced it is because the parties are free to
construct a contract in such a manner.

10. Second, the Conmm ssion believes, and finds, that
any | ater changes, nodifications, or anendnents to the
resal e agreenent, including those triggered under any of

t he above-descri bed provisions, should, and nust, be filed
with the Comm ssion and be subject to the opportunity for
Commi ssi on approval. Because the Conmm ssion nmust maintain
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a copy of all interconnection and resale agreenents for

i nspection, and because the terns of such agreenents nust
be available to any other carrier, any such changes to this
agreenent nust be filed wth the Comm ssion. Moreover, the
Comm ssion finds that the review process set forth by 47

U S. C Section 252(e)(1) reaches to all material changes or
nodi fications (as determ ned by the Comm ssion), whether
such alterations are conmanded by the present agreenment or
arise fromlater agreenents between the carriers.

11. Consequently, to maintain the Conmm ssion's
oversight and to ensure that the agreenent's terns are
avai l abl e, the Comm ssion will require BA-Del and Capital
to file with the Conm ssion any alterations or revisions
made to their agreenent. For alterations, anendnents, or
revi sions, brought about by |later agreenent of the parties
or pursuant to the ternms of the present agreenent, the
parties shall file a copy of the altered contract with the
Comm ssion. WMaterial changes (as determ ned by the

Comm ssi on) shall be subject to Comm ssion approval under
the provisions of 47 U S.C. Section 252(e).

12. The second criteria for review of an agreenent
adopt ed by negotiation asks if inplenentation of the
agreenent will be in the public interest. The Conm ssion
answers that question in the affirmative. Once Capital
obtains its CPCN, it can, with this now approved resale
agreenent, enter the |ocal exchange market and thus offer
Del awar e consuners nore choices for tel ecommunications
services. The Comm ssion urges Capital to begin the
process of obtaining a CPCN

13. In summary, for the above reasons, the Conm ssion
approves, subject to two conditions expressed bel ow, the
resal e agreenment between BA-Del and Capital. The

conditions are that: (1) the parties file for review and
approval any changes, nodifications, or anmendnents nmade to
this agreenent hereafter; and (2) that Capital not take
under the agreenment for purposes of providing intrastate
services until it has received a CPCN to provide

t el ecommuni cati ons servi ces.

14. The Comm ssi on enphasi zes that its approval of

this resale agreenent shall not be construed as any

Comm ssion finding or endorsenent that any of the terns,
conditions, and prices in the agreenent will allow BA-De

to apply for authority to offer interLATA services under 47
U S. C Section 271. Because the negotiated portions are not
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subj ect to review under any substantive standard, the

Comm ssion's approval of those portions cannot be deenmed an
assessnment of "checklist" conpliance. So too, the

Comm ssi on makes no finding whether Capital is, or will be,

a provider neeting the criteria set forth in 47 U S.C. Section
271(c) (1) (A

D. ORDERI NG PARAGRAPHS

Now, therefore, this 3rd day of February, 1998, IT IS
ORDERED:
1 That, subject to the conditions set forth in this

Order, the resal e agreenent presented by Bell Atlantic-Del aware,
Inc. and Capital Tel ecommunications, Inc. on

Novenber 25, 1997, is approved under the provisions of 47

U S.C Section 252(e)(2)(A).

2. That, pursuant to the provisions of 47 U S. C

Section 252(h), the resal e agreenent between Bell Atlantic-Del anar
el

Inc. and Capital Tel ecommuni cations, Inc., dated

Septenber 17, 1997, shall be nade available for public

i nspection and copyi ng.

3. That, pursuant to the provisions of 47 U S. C. Section
252(i), Bell Atlantic-Delaware, Inc. shall nake avail able
any interconnection, service, or network el enment provided
under the above agreenent to any ot her requesting

t el ecomruni cations carrier upon the sane terns and
conditions as provided in the agreenent.

4. That Bell Atlantic-Delaware, Inc. and Capital

Tel ecommuni cations, Inc. shall pronptly notify the

Comm ssion of the nature and terns of any changes to be
made to the agreenent either by further agreenent of the
parties, by operation of the ternms of the present
agreenent, or by changes in any referenced tariffs.

5. That Bell Atlantic-Delaware, Inc. and Capital

Tel ecommuni cations, Inc. shall not undertake any sale or
purchase under the resale agreenent in order to provide
intrastate tel ecommuni cations services until Capital

Tel ecomuni cations, Inc. has obtained a Certificate of
Publ i ¢ Conveni ence and Necessity to provide the appropriate
t el ecommuni cations services within this State.

6. That the Conm ssion reserves the jurisdiction and

Page 5



98DE97429. t xt

authority to enter such further Orders in this matter as
may be deenmed necessary or proper.

BY ORDER OF THE COWM SSI ON:

/s/ Robert J. MMahon
Chai r man

Vi ce Chai r man

/s/ Arnetta MRae
Conmi ssi oner

/s/ John R Mdelland
Conmi ssi oner

Conmi ssi oner

ATTEST:

/s/ Linda A. MlIIs
Secretary
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