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CASE 96-C-0787 - Petition of MCl Tel ecommuni cati ons Corporation, Pursuant to
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Arbitration to Establish an Intercarrier Agreenent
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OPI NIl ON AND ORDER GRANTI NG I N PART,
DENYI NG | N PART, AND DI SM SSI NG
PETI TI ONS FOR REHEARI NG AND CLARI FI CATI ON

(Issued and Effective April 11, 1997)

BY THE COVWM SSI ON:

MCI Tel ecommuni cations Corporation (MCl), New York Tel ephone
Conpany (New York Tel ephone), and MFS Intel enet of New York, Inc. (MS) each
filed petitions seeking rehearing or clarification of various aspects of our
award in the arbitration between MCl and New York Telephone1 pursuant to
251 and 252 of the Tel ecommunications Act of 1996° (the Act). Responses to
the petitions were filed by New York Tel ephone and MCI

THE NEW YORK TEI FPHONE PETI T1 ON
Qvervi ew
New Yor k Tel ephone di stingui shes between the issues of | aw,
policy, and rates presented for arbitration through an evidentiary and
briefing process, and those arbitrated through final offer. Generally, it
asserts that the forner were decided consistent with the record and forma

. . . 3
basis for an interconnection agreenent. Of greater concern to New York

Case 96-C-0787, Petition of MC Tel ecommunications Corporation for Arbitration, Opinion No.
33 (i ssued Decenber 23, 1996)(the Opinion).

47 U.S.C. 251, 252.

New Yor k Tel ephone's Petition, p. 2.
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Tel ephone are those issues resolved through the final offer nethod. These
determinations, it argues, revise Conm ssion service standards and other prior
determ nations w thout any record evidence of technical feasibility, cost

i mpact, or rate recovery nmechanisns. Certain of these determ nations, New

York Tel ephone argues, cannot be inplenented or are anbi guous.

Requests for Rehearing
1. Ceneral legal and Policy |ssues
New Yor k Tel ephone seeks nodification of the Opinion concerning

what it terms "extraordinary service requirenents" that assertedly violate
251(c)(4) of the Act, conflict with existing service standards and the
service requirenents of its Perfornmance Regul atory Pl an’ (the PRP or the

Pl an), and are tantamunt to new generic service standards inproperly adopted.

New Yor k Tel ephone submits that the Opinion inappropriately sets carrier-to-
carrier performance standards that should instead be established in a generic
service standards proceeding. It says that the standards adopted by the
Opi nion are not based in fact, do not bal ance service quality, price, and
returns and eviscerate the rules established by the Conmi ssion in the Plan
Further, according to New York Tel ephone, there has al so been no notice of
proposed rul emaki ng concerning these extraordi nary service requirenments in the
State Register, and therefore the Opinion violates the State Admi nistrative

Procedure Act.

a . i ith ot

On rehearing, New York Tel ephone contends that service quality
standards adopted in the arbitration through the final offer process violate
the Act's prohibition against discrimnation, requiring New York Tel ephone to
provi de services to MCI at intervals or on schedules different fromthose
provided to its own customers.

Wth respect to resale, New York Tel ephone argues that the
st andards adopted are inconsistent with 251(c)(4), asserting that "Ml is

only entitled to the perfornmance | evel New York Tel ephone provides to its end

Case 92-C-0665, Performance-Based Incentive Regulatory Plans, Opinion No. 95-13 (August
1995).
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users."' In support of its position, New York Tel ephone relies on the Federa
Communi cati ons Comm ssion (FCC) statenent that "incunbent LEC services are to
be provisioned for resale with the sane tineliness as they are provisioned to
that i ncunbent LEC s subsidiaries, affiliates or other parties to whomthe
carrier directly provides service, such as end users. "’

The Act requires the incunmbent |ocal exchange carrier to offer for
3

resal e "any tel ecomunications services that the carrier provides at retail."

New Yor k Tel ephone argues that a new class of services is established by the

adoption of MCI's final offers with respect to timng and repair. 1In reply,
MClI contends that New York Tel ephone will not be creating new retail services;
rather, it will be selling the same features that New York Tel ephone sells to

its own custoners. MCl frames the issue as the "timng of delivery and
repair; not the features and functions of the service itself."’

New York Tel ephone al so asserts that the tinetables or intervals
established in the Opinion are inconsistent with the Act. New York Tel ephone
notes that the intervals adopted for the provision of resale services are
"considerably shorter than the intervals New York Tel ephone provides to its
own subscribers"’: M replies that the requirenent of an "absolute |evel of
service quality"6 is consistent with the Act and interprets New York
Tel ephone's argunent as permitting it to provide poor service to everyone.

The Opinion does not require New York Tel ephone to offer M
uni que services; its requirenents only address the quality of service offered.
The Local Conpetition Order states that the incumbent nust provide services
with the same tinmeliness it provides services, not only to its end use
customers, but to its own subsidiaries and affiliates as well. To the extent

that New York Tel ephone has identified such intervals, we will nmodify the

New York Tel ephone's Petition, p. 28.

FCC First Report and Order, CC Docket 96-98, FCC 95-185, |nplenentation of loca
Tel ecomuni cations Conpetition (issued August 8, 1996) (Local Conpetition Order), 970.

47 U.S.C. 251(c)(4).
MCl's Reply, p. 7.
New York Tel ephone's Petition, p. 30.

MCl's Reply, p. 9.
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Opi ni on and adopt those intervals accordingly. However, we see no reason to
nodi fy our conclusion that "general assurances of parity treatnent, absent
specific commtnents to explicit standards, may put [MCI] at a conpetitive
disadvantage."1 VWhere New York Tel ephone has failed to indicate such

intervals, we will deny reconsideration of our standard set forth in the

Opi ni on.

b. Procedural |ssues

New Yor k Tel ephone argues that the perfornmance standards shoul d be
set aside, because these standards are "new rules with which New York
Tel ephone nust conply for all carriers without any evidentiary record
what soever."® New York Tel ephone sets forth several independent grounds for
rejecting the standards.

First, New York Tel ephone argues that because the standards were
adopted as part of the final offer process, there was no factual record. Each
party "did nothing nore than present contract |anguage it urged and, in sone
i nstances, a brief justification for the Ianguage."3 MCl responds that New
York Tel ephone has wai ved any objection to the final offer process since it
rai sed no objection during the arbitration.

Rehearing is denied. New York Tel ephone was fully informed of the
i ssues that were to be decided and the nethod for the final offer awards.
There was no objection by New York Tel ephone to Adm nistrative Law Judge
Stein's adoption of this process in response to the tine constraints dictated
by the Act. New York Tel ephone neither nmade any oral or witten notion, nor
requested the judge's reconsideration, nor took an interlocutory appeal. |If
New Yor k Tel ephone had concerns about the devel opnment of the factual record
with respect to service standards, those concerns should have been made known
during the arbitration process. Moreover, the final offer nethod is

appropriate for Act arbitration.”

Opi nion, p. 39.
New York Tel ephone's Petition, pp. 34-5.
Lbid., p. 35.

See Local Conpetition Oder, 1292
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Second, New York Tel ephone argues that these standards are
i mperm ssible as a matter of | aw because they ampunt to the pronul gation of a
new rule. New York Tel ephone interprets our adoption of the service standards
"as a general policy determination with application beyond parties to the
arbitration."t M responds, asserting the need for objective standards,
relying on a simlar conclusion reached by the Massachusetts Departnent of
Public Uilities.

I nasmuch as we previously stated that, with respect to al
arbitrations under the Act, our decision directly binds only the parties to
t he arbitration,2 there is no reasonable basis for inferring the service
st andards adopted herein apply to all custoners. Rehearing is denied on this
poi nt as well.

We al so reject New York Tel ephone’'s suggestion that the service
st andards be considered solely in a generic proceeding. Ml is entitled,
pursuant to the Act, to a conprehensive agreenent enbodying all the rates,
ternms, and conditions pertaining to its purchase from New York Tel ephone of
i nterconnection, network el enents, and services for resale. As the Opinion
noted, if relevant service standards are established in a generic Comm ssion
proceedi ng, those standards may supersede these.

Finally, New York Tel ephone suggests that the standards be set
asi de because they differ fromthose in the PRP and an explanation for such
departure was not provided. MCl replies that the PRP service standards do not
apply to MCl, due to New York Tel ephone's efforts, and, noreover, if New York
Tel ephone wanted these or simlar standards to apply, it ought to have nade
such a proposal during the arbitration, rather than in a request for
rehearing. New York Tel ephone's petition for rehearing on this issue is

denied for the reasons offered by M

C. Policy |ssues
New York Tel ephone clains that only under 251(c)(3) of the Act,

can MCl obtain enhanced service quality which is specific to unbundl ed

New York Tel ephone's Petition, p. 38.

Cases 94-C-0095 et al ., i 0 id
Act of 1996, (issued October 21, 1996).
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el ements, and then only if it is willing to pay for that higher |evel of
service quality. Under the Act, New York Tel ephone continues, service is and
shoul d be exactly the same as the service it offers to its end users.
Concerni ng unbundl ed el enents, New York Tel ephone notes that under the Act it
is required to provide equal quality of service anpbng conpeting carriers, and
where technically feasible, the quality of service on unbundl ed el enents nust
at a mninum be equal to that which New York Tel ephone provides itself. It
clains that its offer of parity to MCI satisfies the requirenents of the Act,
and that the Opinion creates standards wel|l above the parity sought by M

Wi t hout evidentiary basis. New York Tel ephone indicates that where MCl seeks
a higher quality of service than parity, New York Tel ephone will consider the
feasibility and costs. M replies that renoving service standards fromthis
arbitration to a generic proceeding, as advocated by New York Tel ephone, would
i mperm ssibly delay the conclusion of a conprehensive interconnection
agreenent .

New Yor k Tel ephone has adduced no additional information,
argunent, or reason to warrant reconsideration of the deternmination in the
arbitration award that general assertions of parity, absent specific
guarantees, are insubstantial. W reiterate, however, that the outcone of
this proceeding nay be affected by the determination in the industry-w de

service quality standards proceedi ng, Case 97-C-0139.

2. Specific Rehearing lssues - Service Quality Standards
In addressing the specific service standard objections raised by
New Yor k Tel ephone, we have sought to recogni ze the needs of both carriers.
Where a standard is unattai nable due to technological linmtations, we nodify

it.

a bl . f . i
New Yor k Tel ephone requests nodification of the decision requiring

no nore than five mnutes service disruption to end users during a hot-cut

conversi on of unbundl ed Ioops.1 It asserts that MCI never provided specific

procedures to acconplish cut-overs this quickly; a five mnute outage standard

A hot-cut conversion is a conversion fromone carrier's service to another's.
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is patently unreasonable; and only the physical work and not the translation
work can be done within five minutes. New York Tel ephone has offered to
conplete translation work (required for Interim Nunber Portability) out-of-
hours and within a predeterm ned 60-m nute window in order to mnimze service
di srupti on.

In reply, MCI states that New York Tel ephone was ordered to

devel op the capability to minimze service disruption to no nore than five

m nutes, and clains the incunbent has not attenpted to devel op such
operational procedures because they would only benefit potential conpetitors.

New Yor k Tel ephone responds that MCI never requested that all work activity
be conpleted in five mnutes; MCl's request was that translation work be done
within five mnutes of conpletion of the physical work. Further, New York
Tel ephone clains that the Opinion addresses only physical work since not al
cut-overs require translation work.

The Opinion addressed service disruption to end users generally,
hol di ng such disruption to no nore than five mnutes regardl ess of whether
translation work is required. Upon reconsideration, we find this nay be too
restrictive under New York Tel ephone's current procedures. Rehearing is
granted to the extent we will require that New York Tel ephone conpl ete al
physical work within five mnutes. Until Local Nunber Portability is widely
available, we will hold New York Tel ephone to its offer of a 60-m nute out-

of - hours wi ndow on transl ati on work.

b. Llati

For resale, New York Tel ephone clains that the Opinion requires
much shorter intervals for provisioning than its current standard. It also
notes that its internal provisioning process does not differentiate between
services for resale and its own end user services. It asks that its current
standards be used for resale services in order to be consistent with the
requi renents of the Act and to conformto the capabilities of its interna
provi si oni ng process.

For unbundl ed el enents, with the exception of trunks and |i nks,
the Opinion requires provisioning within two days; New York Tel ephone asserts
it is not technically possible to neet this requirement because of the

addi ti onal coordi nati on needed between carriers in processing an unbundl ed
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el ement service order, and the potential that facilities, special engineering,
and switch software provisioning may be required. Finally, New York Tel ephone
says that its system of provisioning and bal ancing work force to load is
inconpatible with a two-day interval, and such intervals would have to be
established manual ly outside of this systemspecifically for the advantage of
MCl, but to the disadvantage of New York Tel ephone s end users. New York

Tel ephone offers the same intervals for unbundl ed el ements as for resale
services, that is, the existing generic end user custoner service standards.

MCl replies that New York Tel ephone concedes that residentia
resale installations can be conpleted within 24 hours when no premi se visit is
required. MCl argues that the two day interval on unbundl ed network el enents,
as required by the Opinion, cannot be unreasonable given New York Tel ephone's
ability to provide resale residential service within 24 hours when no prenise
visit is necessary. Ml opines that nost of New York Tel ephone's residentia
orders likely do not require a prenm se visit, stating that there will be no
parity if unbundled elenents are provisioned within five days when New York
Tel ephone can provision its residential end users within 24 hours.

Based on New York Tel ephone’'s adm ssion, we deny rehearing
concerni ng non-di spatchable resold service installation provisioning. New
York Tel ephone shoul d devel op adequate capability within its provisioning
systens to distinguish between di spatchabl e and non-di spatchabl e orders. New
York Tel ephone cannot expect the potential advantage of an across-the-board
five day residential installation interval on resale services when it can
conpl ete many of these orders within 24 hours for its end users. For
residential resale orders requiring a premse visit, we grant rehearing and
adopt the current standard of five days. This should al |l ow New Yor k
Tel ephone to use its system for bal ancing force and |load for resale and end
user service orders w thout disadvantaging either resale custonmers or its end
users.

New York Tel ephone al so asserts that the Opinion is nore stringent
than current New York Tel ephone practices for business orders involving 10 to
20 lines per order. The Opinion allows five days, the current standard is
10 days. New York Tel ephone asserts it would have to significantly nodify its
provisioning to provide 10 to 20 line orders within five days, and that such

nodi fication would give MCI a discrimnatory preference over other custoners.
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Rehearing is granted as to this size order. For larger orders, M generally
sought defined intervals whereas New York Tel ephone offered a negoti ated
interval. New York Tel ephone again offers no explanation as to why it cannot
nmeet defined intervals, and we deny rehearing as to these types of
installation orders.

For unbundl ed el enents, New York Tel ephone clains that the

conpl exity of unbundl ed el enents makes it inpossible to nmake a commitnent to
respond to all requests within two days. This statenment suggests that sone
orders can be conpleted within two days, but New York Tel ephone only provides
detail ed reasons why it cannot uniformly nmake the two day commtnent. It
appears that, despite the additional conplexity of provisioning unbundl ed

el ements, non-di spatchable basic link orders can be conpleted within two days
as this is the interval New York Tel ephone uses for its non-dispatchable
residential end user orders. New York Tel ephone has provided no evidence that

a simlar interval is inpossible for orders of |ess than 10 business |i nks.

Therefore, we will order non-di spatchable basic |link orders be conpleted
within two days for all links--residential and business.
c. Provisioning and Installation - Performance
_Measurenent

New Yor k Tel ephone offers to use the current standard or its
actual performance instead of the Opinion's measurenents for provisioning and
installation of resale services and unbundl ed el enents. The Opi ni on mandat ed
99% percent of all residence orders and 99.5% of all business orders be
conpleted within four days, versus the general standard of 85%of all orders
conpleted within five days. The Opinion required a standard of 1% of
installation appointnments m ssed versus the current standard that m ssed
appoi ntnents be held to 3% or less; and a standard of 1% for installation
troubles within 30 days versus New York Tel ephone's actual performance (the
conpany claims no standard exists for this neasure) of 7.7%during the fourth

quarter of 1996.
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W will require the use of current standards for both resale
servi ces and unbundl ed el ements. Concerning installation troubles, we note
that our Special Service Cuidelines include a quality of installation work
standard. It is O to 3.5%trouble reports during the first 30 days follow ng
the installation of a service. We will require New York Tel ephone to use this
nmeasure for resale services and unbundl ed el ements instead of the 7.7%or the
1%

d. Mintenance Standards

New Yor k Tel ephone objects to the requirenents of the Opinion and
offers to use the current standard instead for resale services and unbundl ed
el ements. The Opinion requires that (1) all out-of-service trouble reports
be repaired within 24 hours; (2) all non-out-of-service trouble reports be
repaired within 72 hours, and (3) that total outages requiring a premse visit
received between 8 a.m and 6 p.m be restored within 4 hours 90% of the tine,
within 8 hours 95% of the tinme, and within 16 hours 99% of the tinme.

New Yor k Tel ephone asserts the Plan objectives for out-of-service
troubl es shoul d be the applicable standard. These standards vary by
geographic region from70%to 77% repaired within 24 hours. 1In reply, MI
argues only the general issues on service quality and standards.

The standard in our rules is that no nore than 20% of out- of -
service troubles |ast beyond 24 hours. W have adopted | ess stringent goals
in New York Tel ephone s Plan; these gradually inprove to the |evel of our
rules over the |life of the Plan. W will apply the standards of the Plan for
resal e services and the standard of our rules for unbundled el enents.
Concerning the second and third items |isted above, we deny rehearing inasnuch

as New York Tel ephone offers no proof that it could not neet these goals.

e. Repeat Troubles

The Opinion requires that repeat trouble reports for the sane
subscri ber on the sane service in a two-nonth period be less than 1% New
York Tel ephone clainms that a repeat trouble report standard is subsumed in its
Pl an and that the Plan requires the overall trouble report rate for a
switching entity be 4% or less in a given nonth. Further, New York Tel ephone
asserts it uses a 30-day period to neasure repeat trouble reports, not a 60-

day peri od.

-10-
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We agree that a 30-day period is nore appropriate for repeat
trouble reports. However, we do not agree with New York Tel ephone’'s reading
of the Plan, which addresses the overall 1|evel of trouble reports. W take
notice of the fact that New York Tel ephone s average performance for 1996 on
repeat trouble reports is 0.56% Thus, we grant rehearing to the extent of

adopting a 1% 1| evel over a 30-day period for repeat trouble reports.

f. Billing Services

The Opinion requires accurate, conplete, and tinmely billing
records be provided to MCI. In particular, 99.4% of records were to be
provi ded within one day, and 100% wi thin five days; with no nore than 60
errors and 20 om ssions per one mllion records. New York Tel ephone clains it
currently does not provide itself these records and is currently incapabl e of
providing them Not all billing records fromcentral offices are accunul ated
el ectronically; a significant nunber of offices still involve transporting
tapes via truck, a three day process at a mnimum \Wile New York Tel ephone
asserts there is no way to verify the accuracy and conpl eteness of its billing
records, it does offer to review instances of error

New Yor k Tel ephone raises concerns about its ability to neet the
tinmeliness standard of the Opinion. Three days is the earliest New York
Tel ephone processes usage records for itself. W will nodify this standard on
billing services from 99.4% provided within one day to within three days, and
mai ntain 100% provided within five days. W decline to nodify the standards

on accuracy and conpl eteness at this tine.

g. TIhe Reporting Process

New York Tel ephone objects to the |evel of detail required
concerning the nmeasurenents to gauge parity in service quality. The Opinion
requires nonthly reports by state, area code, NXX, © and product feature,
showi ng daily detail. New York Tel ephone offers nonthly detail at the state
level, but is willing to provide these reports at its central office |evel.

It clains that daily information at the NXX | evel is neither practical nor

NXX i ndicates the first three digits of a tel ephone nunber, the central office code, fornmerly
termed an exchange.

-11-
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feasible and that it believes MCI s intent was the central office |evel
Further, New York Tel ephone reports it needs three nonths of intensive
programm ng effort to provide NXX or product |level detail. New York Tel ephone
asserts it needs clarification fromMCl on the definition of product |eve
detail. Ml appears willing to further clarify its requirements in the
continuing contract negotiations. Concerning product |evel detail, New York
Tel ephone shoul d provide service data reasonably specific to the product.

It does not appear necessary to require reporting of daily NXX
information on a nonthly basis for measuring parity. This |level of detai

apparently requires additional programm ng effort, and service data at the

central office level may be nore neaningful than at the NXX |l evel. Therefore,
we will not require NXX detail in the reports. New York Tel ephone's petition
is unclear as to its ability to provide central office level detail in a

timely manner, but this appears readily available. Thus, the reports should
at | east have state, area code, and central office |evel detail

h. Surveil l ance and Performance

_Mnitoring Requirenents

The Opinion requires New York Tel ephone to provide real -tine
nonitoring and alarmdata on el enents, digital cross-connect systens, and
events affecting MCl s traffic. New York Tel ephone clains that this has never
been attenpted in the industry and is |likely to require hardware and software
which can only be defined after the conpetitive |ocal exchange conpanies
needs are fully understood. It says that, if and when it is technically
feasible to offer this nmonitoring and alarm capability on a partitioned basis,
New York Tel ephone would be willing to do so at the appropriate price. 1In the
alternative, New York Tel ephone offers to tailor its own internal abnorma
events reporting procedure to MCI s needs, and to conmunicate significant
outages to the FCC and to us.

In reply, MCl rejects New York Tel ephone technical limtations
argunents as unsupported. Further, MCl argues, New York Tel ephone had anple
opportunity to raise such clains, and did not.

We will adopt New York Tel ephone's position on this issue;
however, we direct New York Tel ephone to work with MCI to better define the

applicable requirenents. Until these requirenents can be net, we direct New

-12-
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York Tel ephone to nake its abnornmaml event reports available to MCI with
nodi fications to i nprove upon the form content, and tineliness of event

reporting.

i Qperation Support System Availability

New York Tel ephone clains that its operation support systens are
not all available on a 7 by 24 (7 days a week, 24 hours a day) basis, and that
it would have to create duplicate systens to neet this requirenent of the
Opi nion. New York Tel ephone offers the same hours of access to MCI that it
currently provides to its own enpl oyees.

MCl cl ai ms that New York Tel ephone has not provided any technica
or operational evidence that would prevent 7 by 24 access. Ml asserts that
New York Tel ephone fails to denpnstrate that during mai ntenance to sone
systens all of the off-hours are truly required for maintenance. It says that
availability of any system not the hours of operation, should be controlling.

Adequat e al | owance should be given for system downtine for
mai nt enance. We are unwilling to quibble over the difference of hours of
operation versus actual downtine for maintenance as suggested by MCl. It is
adequate at this tinme for New York Tel ephone to provide access to its systens
on the sane basis its enpl oyees can access these systens. To the extent
systens are available 7 by 24, New York Tel ephone should provide that access

to M.

j. Control of Digital Cross-Connect System Equipnent

New Yor k Tel ephone rai ses a nunber of detailed technical issues
associated with the Opinion s requirenent that it permt M direct,
unrestricted control of configurations and reconfigurations of channels
bet ween physical interfaces. It offers such capability only where it is
technically feasible to partition Digital Cross-Connect System (DCS) equi pnent
to meet both its and MCI's requirenents.

New York Tel ephone also states that unrestricted direct access
woul d severely jeopardize security and may violate nationally accepted network
security standards. In reply, Ml asserts that the Opinion does not require
New Yor k Tel ephone to provide unrestricted direct access. The parties appear

to be in agreenent on this issue and the Opinion will be read to inply the

-13-



CASE 96- C-0787

parties' understanding that MCI is entitled to DCS access where feasible and

in accord with industry reliability and security standards.

3. Oher Specific Rehearing |Issues
a. Interim Nunber Portability Conpensation

The arbitration award determ ned that access charges woul d be
shared: New York Tel ephone woul d be allowed to charge the interexchange
carrier for transport of a call fromthe interconnector's point of presence
the end office where the call term nates or to a designated neet point, wher
it hands the call off to MCI. Ml would be allowed to charge the
i nterexchange carrier its switched access rates to termnate the call
However, we deternmined that MCI and New York Tel ephone woul d render separate
bills to interexchange carriers to recover the charges associated with their
respective rates, rather than require New York Tel ephone to adjust its rates
for MCI's charges.

New Yor k Tel ephone argues that the Opinion differs fromthe
Rochester Open Market Plan and previous determ nations concerning interim
nunber portability. New York Tel ephone states that the Opinion appears to
order it to share termnating access charges with MClI under a neet point
billing plan, asserting that to permt otherwi se would be inconsistent with
FCC policy. New York Tel ephone requests that we clarify that we did not
intend to reverse prior determ nations that New York Tel ephone is entitled t
retain intrastate access revenues. It also challenges the determ nation on
t he i ndependent ground that we assertedly failed to provide a considered
rationale for a change in policy as required under New York |aw.

New Yor k Tel ephone al so asserts that if we intended to apply
different rules solely to the parties to this proceeding, the Opinion
conflicts with the principles of non-discrimnation in the Act and Loca
Conpetition Order.

We concluded in this arbitration that New York Tel ephone's
proposal that it retain access charges was inconsistent with the FCC s
approach. However, this was only part of the basis for our determ nation.
agreed with MCI that the ternminating carrier, during this interimperiod,
shoul d recei ve appropriate conpensation for its provision of term nating

access. We have recognized that, for the interimperiod, |ess than ful
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recovery of the incunbent's interimnunber portability costs is acceptable.
Mor eover, as this is an arbitration under 252 of the Act, the outcone is only
directly binding upon the parties and may differ from outcones in other

arbitrations. Accordingly, rehearing is denied on this point.

b. Met hod for Rebranding and Customi zed Routing

New Yor k Tel ephone believes that the Opinion deviates from prior
arbitrations, as it requires New York Tel ephone to deploy the Advanced
Intelligent Network (AIN) nethod and not the Class of Service (COS) or sone
alternative method as the neans to provide routing/rebranding of operator and
directory assistance calls on resold lines. New York Tel ephone points out
that prior decisions have given it the flexibility to determine the
appropriate nmethodol ogy. In addition, New York Tel ephone believes we erred by
establishing a fixed date by which it nust provide a conplete solution to re-
route/re-brand MCI's operator and directory assistance resold calls. New York
Tel ephone opi nes that deploynment of any approach is dependent upon the
specific requirenents of the requesting carrier and a firm date cannot be
determined for providing re-routing or re-branding until a specific request is
made.

MCl mai ntains that using the AIN solution for rebranding and
customi zed routing of operator and director assistance service on resold |lines
was New York Tel ephone's preferred approach during this arbitration. In
addition, MClI states that the Septenmber 1, 1997 deadline was based on New York
Tel ephone' s evi dence.

The record supports the deadline that we inposed for the AIN
sol ution for rebranding and custom zed routing. Further, it was New York
Tel ephone that offered AIN as the best solution for rebranding and custom zed
routing, and it cannot fairly conplain about being ordered to provision its
preferred solution by a certain date. New York Tel ephone has offered no new
facts or circunstances for consideration here. Therefore, New York

Tel ephone's request for rehearing on this matter i s denied.

c. Availability of Unbundled Miltiplexing

The Opinion required New York Tel ephone to offer

nmul ti pl exing/digital cross connects by March 1, 1997. New York Tel ephone now
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petitions for reconsideration of the timng related to this network el ement,
on the ground that its provision will require an overhaul of nethods and
procedures that it does not expect to conplete until June 1, 1997. Ml
responds that it does not oppose a 30-day extension in this instance.

The Opinion will be nodified and New York Tel ephone is required
to offer multiplexing/digital cross connects within 15 days of the issuance of

this opinion and order.

d. Access to Plant Inventory Data

In the Opinion, we acknow edged that New York Tel ephone had agreed
to provide MCI with access to npbst requested data bases and information
sources. However, an area of contention was the provision of plant inventory
data, which New York Tel ephone had argued it was not required to provide as it
was beyond the requirenments of the Local Conpetition Order. MCl had responded
that access to plant inventory data--for exanple conduit, fiber, switch port,
| oop feeder, and distribution--was necessary for it to request feasible points
of interconnection and to ensure that New York Tel ephone's facilities are
avail abl e on a non-discrimnatory basis. W determ ned that MCl appeared to
be entitled to view this data, since New York Tel ephone made no countervailing
policy claim

New Yor k Tel ephone now asserts that allowing MCI access to such
data would enable it to gain a conpetitive advantage vis-a-vis other
conpetitive |local exchange carriers. 1In addition, allowing MCI to view a
system cal |l ed Trunk Integrated Record Keeping System (TIRKS) would give it
access to information pertaining to all New York Tel ephone custoners,
i ncludi ng other conpetitive |local exchange carriers, unless extensive work was
done to partition the data. New York Tel ephone asserts that its concerns for
protecting the confidentiality of network data froma conpetitor and our
concern that New York Tel ephone not discrimnatorily deny requests for
i nterconnection can both be accombdated. New York Tel ephone requests that we
clarify the Opinion by indicating that it shall provide access to such data to
the extent necessary to enable MCI to verify or contest New York Tel ephone's
deni al of a specific MCl interconnection request brought before us.

MCl responds that we should not alter our decision for three

reasons. First, New York Tel ephone did not raise any policy argunments during
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the arbitration, so it cannot do so now. Second, MCl requires access to plant
inventory data so that it can request feasible points of interconnection and
to ensure that New York Tel ephone's facilities are being nade avail able on a
non-di scrimnatory basis. Third, New York Tel ephone's proposal to linmt MI's
access to situations where MClI is contesting New York Tel ephone's denial would
|l ead to significant delays in establishing points of interconnection.

On bal ance, the likelihood of delay outwei ghs the conjectura
di scrimnation problem and rehearing is denied. As for New York Tel ephone's
argunent that sone systens contain confidential data that should not be
shared, MCl should denpnstrate it has received appropriate authorization from
the customer as a precondition to system access. However, New York
Tel ephone's assertion that it will need to do extensive work to separate
confidential data from plant records does not correspond to its initia
assertion that plant information is not resident in operations or support
systens and that some of the information is only available on handwitten
maps. Upon a request from MCI, New York Tel ephone should be able to provide
enough information to allow MCI to determ ne feasible points of
i nterconnection w thout exposing infornmation sensitive to other New York

Tel ephone custoners.

e. Collocation of Renpte Switching Equi pnent

The Opinion grants MCI the right to collocate swtching equi pnent
in New York Tel ephone's central office buildings. New York Tel ephone reraises
its legal argunents, and clainms, in addition, that digital sw tching equi pnent
requi res special grounding arrangenents. New York Tel ephone identifies this
conponent as an |Isolated Ground Plane and gives exanples of its conplexity and
cost. Further, New York Tel ephone indicates that costs can vary greatly
dependi ng upon which conpetitive |ocal exchange carrier is first to collocate
a renpte switch and the subsequent conpetitive |ocal exchange carriers whose
switching equipnent is likely to be further removed fromthe initial isolated
ground plane within a New York Tel ephone central office building.

In reply, MCl disputes New York Tel ephone's interpretation of the
Act; on the technical issue of the isolated ground plane, MCl clains that a
renote switch does not require the sane protections as other sw tching

equi pnent .
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As MCI al so notes, New York Tel ephone raises the issue of an
"isolated ground plane" for the first time on rehearing. Setting this aside,
however, and addressing the technical aspects, we do not believe that New York
Tel ephone has identified a roadbl ock that woul d prevent collocation of
switching equi pnent. The need to add special grounding for any centra
of fi ce-based switching equipnent is a common industry practice.

We do not here reach the issue of additional costs Because there
are no errors of fact or law, rehearing is denied. New Yor k Tel ephone is

free to seek to recover such costs.

f. Aternatively Billed Calls

In the Opinion, we determ ned the revenue allocation between New
York Tel ephone and MCI when calls are billed to and paid for by a third party.

New Yor k Tel ephone believes that our determ nation is based on a

m sunder st andi ng of the relationship of the resale carrier and the underlying
carrier that results in an unfair recovery of its costs. New York Tel ephone
asserts that in a resale environnent, MCl purchases billable usage from New
York Tel ephone at a discount and resells this usage to MCI's custoners, and
that when there is no usage billable to an MCI custoner, there is nothing to
resell. Unless nodified, New York Tel ephone believes that the Opinion puts
New York Tel ephone in the position of paying MCl for a call that Ml never
purchased and resold in the first instance. |In addition, New York Tel ephone
objects to requiring it to apply MCl's rates for these calls. M points out
that New York Tel ephone's position on alternatively billed calls in a resale
envi ronnent has been rejected in the AT&T arbitration

New York Tel ephone's position has already been considered and
rejected in this arbitration. Currently, the carrier serving the calling
party applies the charges for the call regardl ess of whether those charges are
to be billed to a party other than the calling party. The fact that the
serving carrier is providing resold services provides no basis for altering
this approach, and doing so would result in unnecessary custoner confusion and

di sparate treatnment of custoners. Rehearing is denied on this point.

-18-



CASE 96- C-0787

g. Long-Term Nunber Portability

| ssues related to | ong-term nunber portability were presented as
part of the final offer portion of this arbitration. New York Tel ephone argues
the Commi ssion erred, as a matter of law, in ruling on such natters because
MCl excluded this issue fromarbitration in its white paper. M, while not
squarely addressing the | egal issue, states that the Conmi ssion's findings
here are consistent with | ong-term nunber portability nmethods the Conmm ssion
previ ously approved.

Long-term nunber portability was properly presented for the
Conmi ssion's consideration. It was incunbent upon MCI or New York Tel ephone
to seek to exclude this issue fromthe final offer process, if that was either
party's intent. Neither did so.

Concerning the requirenents for portability of codes New Yor k
Tel ephone notes that the declaration of end office (NXX) codes, rather than
entire central offices, as portable, is the accepted industry definition. New
York Tel ephone also identifies operational difficulties and additional costs
in providing nunber portability for entire central offices, when no ported
nunbers exi st for a given end office.

New Yor k Tel ephone further argues that the Opinion requires
provi sion of nunber portability first in tandemoffices, and that this
requi renent inpedes the conpany's flexibility to depl oy nunber portability
efficiently. It refers to affidavits identifying operational, technical, and
cost reasons why tandens should not be converted first, and that the provision
of nunber portability in its end offices is consistent with the plans of other
conpetitors. Finally, New York Tel ephone states that conversion of tandem
switches would delay its ability to provide nunmber portability by the current
October 1, 1997 deadline for the New York Metropolitan LATA. |In response, M
renews its request for tandem conversions to be done first, arguing they are
the facilities through which every carrier can reach every other carrier

New Yor k Tel ephone has denpbnstrated in its petition that the prior
determination conflicts with industry plans. New York Tel ephone's request for
reconsideration is granted. The determ nation concerning these service
requi renents should be read to include the requirenent that any requested
arrangenent al so be consistent with industry standards.

New York Tel ephone al so seeks clarification, requesting the
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del etion of the phrase "Interinl from™"InterimNunber Portability es not
object, and it is so clarified. |In addition, New York Tel ephone believes that
the requirenent of this paragraph that there be no degradation of service is
restrictive and inpossible to neet. MCl responds that this requirement was
established by the FCC.© MCl's argument i s persuasive. Accordingly, New York
Tel ephone's request for rehearing is denied. Finally, New York Tel ephone
requests reconsideration of the provision of 10 digit unconditional AN
triggers "where technically feasible." MI does not oppose the request;

reconsi deration is granted.

E £ .
1. Unbranding of Operator and Directory
. .

New Yor k Tel ephone seeks clarification of our decision that it
unbrand network el enents by March 1, 1997, asserting that we used the word
"unbrandi ng" instead of "unbundling,"” and that we nust correct this error to
be consistent with the decisions in the AT&T and Sprint arbitrations that
network el enents be unbundl ed by that date. MCl believes we neant to require
"unbrandi ng" of operator services and directory assistance on resold |lines by
March 1, 1997.

MCI is correct that in this instance we intended that New York
Tel ephone shoul d "unbrand" operator and directory assistance services on
resold lines by March 1, 1997, a date which New York Tel ephone adnmtted was
possi bl e.

Wth regard to unbundling of network el enents, we also determ ned

that March 1, 1997 should be the date for elenment availability.

2. Directory Information Access
New Yor k Tel ephone believes that the Opinion properly determ ned
that its provision of information access on a read-only basis was reasonabl e
and net the requirements of the Act. However, New York Tel ephone believes
that we decided final offer issues in an inconsistent manner insofar as M

m ght surmse that it is entitled to data base "dunps."

CC Docket No. 95-116, First Report and Order and Further Notice of Proposed Rul emaking,
Matter of Tel ephone Nunmber Portability (July 2, 1996), 48.
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MCl argues that it should not be forced to pay for access to New
York Tel ephone's directory assistance platformwhen it is providing its own
directory assistance platform It argues that the information needed to build
its directory assistance system can be unbundl ed fromthe New York Tel ephone
directory assistance platformand should be unbundled, if its systemis to be
fully functional. A failure to provide basic directory assistance data forces
MCI to query New York Tel ephone's database on every directory assistance call
resulting in a directory assi stance charge, which unnecessarily increases
MCl s costs.

The Opinion found that MCI had not denonstrated that read-only
access to New York Tel ephone s directory assistance records was a barrier to
entry. MCl s argunent renoves this defect. The requested information should

be provided to M

3. Advanced Intelligent Network Triggers

New Yor k Tel ephone requests clarification concerning the |ist of
Advanced Intelligent Network (AlIN) triggers1 it is ordered to provide M
asserting that it is conmmtted to providing MCl nondiscrimnatory access but
that certain of the triggers listed in the final offer Appendi x do not exist;
ot hers have not been purchased by New York Tel ephone; and still others may
affect custonmers of carriers other than MCI. Ml does not disagree, although
it disputes whether clarification is necessary. Since the parties appear in
agreenent, the Opinion should be read to subsune New York Tel ephone's

clarifications.

4. Common Transport at the Prevailing

_Transni ssion Speed

New Yor k Tel ephone seeks clarification concerning the transm ssion
rates avail able on conmon transport. It has been ordered to offer nultiple
transm ssion rates, but wants to nmake it clear that MCI would be required to
use the common transport at the transm ssion rates designed to address the

conbi ned busy hour demand of all carriers that access that trunk group

An AIN trigger is a conputerized process by which MCI and other carriers use New York
Tel ephone's AIN capabilities automatically to query MCl, New York Tel ephone, or third party
dat abases.
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asserting that to do otherwise, would result in less efficient, |ower speed
syst ens.

MCl asserts that New York Tel ephone seeks to elimnate higher
transm ssion rates, forcing MCI to use |ower transm ssion speeds and forcing
hi gher costs upon MCI. It responds that the contract |anguage all ows New York
Tel ephone to engi neer, provision, and naintain the underlying equi pment and
facilities and that clarification is unnecessary.

The Opinion neither requires New York Tel ephone to use inefficient
trunking, nor restricts MCl to inefficient transmi ssion rates. Rather, it
requi res New York Tel ephone to provide tariff rates that reflect the
transm ssion rates provided on comon transport. No further clarificationis

necessary.

5. Responsibility for Fraud

New Yor k Tel ephone seeks clarification or reconsideration of the
determination that it is responsible for uncollectible revenues resulting from
unaut hori zed use of service due to physical security breach, on the ground
that this is inconsistent with the outcone in a prior arbitration, and that
| osses fromfraud are costs of doing business resellers should bear in a
conpetitive market. New York Tel ephone asserts the resal e di scount should be
recalculated if this outcone is not reconsidered, and that MCl needs the
incentive to prevent fraud by its custoners. Ml responds that as a reseller
it has no control over New York Tel ephone's network and is in no position to
prevent fraud resulting from breaches of physical security. Because M
assunes responsibility for fraud costs resulting fromthe subscription

. . . 1
process, there is no persuasi ve reason to grant rehearlng.

6. Use of the New York Tel ephone Calling Card
New Yor k Tel ephone seeks clarification or reconsideration of its

obligation to allow custoners to continue to use New York Tel ephone calling

As we have frequently noted, arbitrations directly bind only those parties to the arbitration
proceedi ng. Mreover, this is not inconsistent with the outcone in Case 96-C-0864, Petition of
Sprint Communications Conpany L. P, for Arbitration, Oder Resolving Arbitration |Issues (issued

January 14, 1997) p. 19. The issues were presented differently in this arbitration, requiring a
nore specific deternmination of the resellers' share of uncollectible revenues.
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cards for certain periods after changing |local service providers. Agreeing to
the expressed goal of mmintaining continuity of service, New York Tel ephone
asserts that MClI's proposed solution is infeasible, because its system
automatically termnates calling cards when custoners change carriers.
Further, New York Tel ephone argues, it should i medi ately shed billing and
collection responsibility for customers once they choose other carriers. Ml
responds that its proposed contract term as adopted, sinply continues New
York Tel ephone as the calling card provider for up to 30 days, in transition
and that New York Tel ephone nust, in any event, render a final bill.
Reconsideration is granted to the extent that New York Tel ephone will not be
required to maintain calling card accounts into additional billing cycles

beyond the one in which it renders a custoner its final bill.

THE MCI PETI TI ON
Requests for Rehearing
1. Legal and Policy |lssues

a. Ml Issues Concerning InterimRates

_Conpliance with the Act

MCl asserts that tenporary rates are insufficient as a matter of
law to establish pricing standards consistent with the Act.' New York
Tel ephone responds that tenporary rates are consistent with the Act and the
Local Conpetition Order; and that MCI failed to raise this argunent during the
course of the arbitration.

To a certain extent, MCl's argunent is academ c, inasnmuch as
permanent rates for numerous el enents, including links, will take effect
shortly. To the extent any rates renmin tenporary, however, New York
Tel ephone is correct that this is a necessity envisioned by the Loca
Conpetition Order and consistent with the Act. Moreover, because the
tenporary rates are subject to refund or reparation upon the establishment of

per manent rates, MCl can assert no harm

b. Challenges to Specific Rates
i Link Rates

47 U.S.C. 252(d)(1).
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The Opinion established as an interimlink rate, an estimte of
the statew de average increnental cost for | oops provided by New York
Tel ephone in Cases 95-C-0657 et al. This rate was in effect on a tenporary
basi s, subject to refund.

MCl asks that the rate for |inks be reconsidered, arguing that

252(d) of the Act requires link rates be set based on costs and, given the
cost evidence it provided showi ng that costs vary anobng six "density zones",
the Opinion fails to set rates consistent with the Act in establishing only a
single statew de rate.

New Yor k Tel ephone responds that 252 (d) requires rates that are
"just and reasonabl e", MCI has not argued that the interimrate is itself not
"cost based", and permanent rates will be established shortly.

MCl's request for reconsideration is denied. The interimrate
established in Case 95-C-0657 was found to be based on forward-| ooki ng costs
and adequate, subject to refund and reparations while we conplete our ongoing
review of the costs of, and appropriate rates for, elenments in Cases 95-C- 0657
et al.

ii. Local and Tandem Switching Rates

The Opinion set interimrates for switching el ements based upon a
total service long run incremental cost study. MCl argues that the cost study
used by the Conmission was filed in 1990 and should not be relied on, and that
the tariff (PSC No. 914) in which those rates reside has not yet been approved
on a pernmanent basis.

New Yor k Tel ephone responds that the Commi ssion properly relied
upon the best evidence of costs available to it, and that these rates are al so
subject to reexam nation shortly in the current cost proceeding. Ml has
adduced no new arguments and its request for reconsideration is denied on this

poi nt .

iii. Interoffice Transport
The Opinion set forth rates for transport that were based on cost
studi es previously exam ned by the Conmi ssion, and derived fromrates
currently in effect in New York Tel ephone's carrier access tariff. Ml argues

that the 1990 cost studies supporting these rates were outdated and that they
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i nclude tandem swi tching costs which would result in an overcharge if M were
to buy both common transport and tandem switching. New York Tel ephone
responds that the rates relied upon in the Opinion renoved the tandem
swi tching costs.

The rate we established in this arbitration for transport is
properly cost-based and, thus, MClI's petition for reconsideration is denied.
We further note that the rate for common transport established in the Opinion

is below that which Ml requested.

iv. Reciprocal Conpensation
Rates for reciprocal conpensation were based upon the sum of the

following elenents: |local switching, tandem switching, and interoffice
transport. MCl asks that we reconsider these rates, as it believes the
i ndi vi dual elenent rates upon which it was based are thensel ves inappropriate.

New York Tel ephone asserts that if MCl's challenge to the individual elenent
rates fails, so nust this request for reconsideration. New Yor k Tel ephone
is correct. As the elenment rates thenselves are just, so nust be the

reci procal conpensation rate which they conpose. MCl's request for

reconsi deration is denied on this point.

V. Collocation Rates

The Opinion set interimcollocation rates at New York Tel ephone's
existing tariff rates, noting that New York Tel ephone would be filing a
collocation cost study in Case 95-C-0657 and that it had filed revisions to
its collocation tariff on Novenber 14, 1996. MCl expresses concern that New
York Tel ephone has since asked Judge Linsider to rule that collocation rates
are not at issue in Cases 95-C-0657 et al., and has not filed applicable rates
in that proceeding.

New York Tel ephone replies that it is proposing to offer carriers
col l ocation rates based on the forward-|ooking cost studies presented with its
Petition for Approval of its Statenent of Generally Avail able Terns and
Conditions, filed February 13, 1997. New York Tel ephone states that it wll
also file these rates shortly in the collocation tariff proceeding.

We have established that Case 96-C-0036" is the proceeding in

Case 96- C- 0036,
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which we will review New York Tel ephone's collocation rates and in which New
York Tel ephone nmay be required to file the appropriate forward-1ooking cost

st udi es.

Vi . Non-recurring Charges

The Opinion faults New York Tel ephone for inadequately defining
the various non-recurring charges it proposes, and establishes that only such
charges as currently apply to a simlarly-situated custoner will apply unti
we conpl ete our ongoing investigation of these charges in Cases 95-C-0657 et
al. M argues that such charges are not properly cost-based; New York
Tel ephone responds that the rates are based upon increnental |abor costs and
I awf ul .

The costs associated with one tine, non-recurring activities are
actually incurred by New York Tel ephone, and are not otherwi se reflected in
the rates for network elements. In short, they are real costs and it is
proper to recover themthrough one-tinme charges. The interimrates adopted
are reasonabl e and subject to refund and reparations. The rates were
established under existing tariffs and apply to simlar activities when
requesting simlar work; these rates were established in proceedi ngs and
tariff processes in which MCI had an opportunity to participate; a proceeding
is currently underway to review these rates; if different rates are
established MCI will pay those rates here. Thus, this aspect of MCl's request

for reconsideration is denied.

vii. Dedicated Transit

MCl, joined by MFS, asserts the rates established for dedicated
transit connections are not in conpliance with the Act. W adopted New York
Tel ephone' s proposal that the rates for dedicated transit connections be set
at twice the New York Tel ephone Service Access Charge (SAC) of $1.90 per nonth
consistent with the Act because they are based on a New York Tel ephone
i ncrenental cost study filed in connection with the Optical Transport
I nterconnection Service Il (OTIS 11) tariff. W did not nmake the rate
tenporary, as it is now priced consistent with the costing provisions of the
Act and not currently under exani nation in another proceeding.

MCl cl ai ms that our decision was contrary to law and arbitrary and
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capricious. First, MI believes that the decision to adopt the charge as a
permanent rate sinply because the rates were not under consideration in
anot her proceeding was illogical. Second, MCl believes that the SAC rate was
not the product of an incremental cost study but was based on New York
Tel ephone' s enbedded costs, and thus violates the Act.

New Yor k Tel ephone responds that the Opinion made cl ear the
Conmi ssi on was establishing permanent rates for dedicated transit service on
two grounds: the rates are priced consistent with the costing provisions of
the Act and that are not currently under exam nation in another proceeding.
In addition, New York Tel ephone responds that Mstudy, and that we previously
determined that the SAC rate represents increnental costs. However, since the
i ncrenental costs have not been revi ewed since 1991, New York Tel ephone may be
required to file a new cost study in the above nentioned collocation

proceedi ng.

c. |Issues Concerning Resolution of Genera
| liti

Conceding that the Opinion addressed al nbst all unresol ved issues
in Attachnents Il through X of its proposed contract, MCl nonethel ess seeks
rehearing of the absence of a determination on its Attachnent |, containing
proposed general contract terns and conditions.’ Ml points out that it filed
an annot ated versi on of New York Tel ephone's proposed contract, red-lining the
conpar abl e general terns and conditions | anguage. It asserts these terns and
conditions are critical to a workable interconnection agreenent. In response,
New Yor k Tel ephone notes that in the course of the arbitration both parties
agreed to submt proposed contract ternms, MCl subnmitting only its Attachnents
Il through X.? New York Tel ephone refers to correspondence and a procedura
conference, at which parties subnmtted lists of issues for arbitrations.

Inits final offer on operational issues, MCl stated that
"Attachnents Il through X of MClI's proposed |nterconnection Agreenment contain
all of MCI's terns and conditions for interconnection and resale and include

all of the operational issues which MCI has proposed for arbitration as

MCl's Petition, pp. 17-18.

New York Tel ephone's Response, pp. 27-28.
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"Mediation Plus' issues."” Indeed, in the course of nunerous procedural and
nmedi ati on conferences, and in frequent correspondence between the parties and
the Adm nistrative Law Judge, no nention appears indicating that the issues in
Attachnent | were the subject of arbitration. As we noted in the Opinion, MI
was deficient in specifying with any clarity what issues it intended to
arbitrate. |If it indeed intended to present the Attachnent | issues for
arbitration, it apparently failed to notify either New York Tel ephone or the
Adm ni strative Law Judge. MCI will not be given another opportunity to

arbitrate these issues in rehearing form

2. Oher Specific Rehearing |Issues
a. Interim Nunber Portability Arrangenents

MCI mai ntains that several of the findings unreasonably restrict its
ability to obtain interimnunber portability arrangenents from New York
Tel ephone. Specifically, MCl conplains that while technically it can purchase
trunks for porting nunbers, the Opinion requires it to pay tariffed rates for
trunks. MCl opines that such a result is contrary to the FCC s nunber
portability order, which requires that such trunks be offered as an interim
nunber portability option, and also differs fromthat order in regard to cost
recovery. In addition, MCl contends we have precluded use of a formof Route
I ndexi ng known as Route | ndexing-Portability Hub

We required New York Tel ephone to port calls using the best

avail abl e technol ogy. Specifically we determ ned that the underlying carrier
shoul d reserve the right to determine the type of service arrangenent used to
redirect ported calls to the conpetitive |ocal exchange carrier. The
arrangenent nmust be, at a mininum an appropriate |level of service, based on
what is available, and considering the preference of the conpetitive |oca
exchange carrier. This policy does not preclude MCI from obtaining a
preferred arrangenent. In addition, MCl offers no support for its contention
that currently tariffed rates for New York Tel ephone's trunks are inconsistent
with the FCC s cost recovery rules. Accordingly, rehearing is denied on this
poi nt .

b. Custom zed Routing Tinmetable for

_ALN Capable Central Ofjces

MCl cl ai ms that New York Tel ephone should be required to provide
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customi zed routing today for the portion of its access lines that are served
by Al N-capable switches. According to MCI, the failure to do so forces it to
pay a hi gher wholesale rate for resold services on all access lines unti
Septenber 1, 1997, the date on which we ordered New York Tel ephone to provide
MCI with custom zed routing to its own operator and directory assistance
platform Since New York Tel ephone has not unbundl ed operator services and
directory assistance fromits whol esal e service, MIl asserts resellers cannot
take advantage of the maxi num whol esal e di scount.

New York Tel ephone replies that its ability to offer an AIN
solution to rerouting/rebranding for resold calls is dependent on two separate
but related conditions. First, an office nust have general AIN capability,
and second, New York Tel ephone nust devel op and depl oy specific AIN abilities
supporting rerouting/rebranding at an AIN ready switch. New York Tel ephone
believes the thrust of MCl's claimis a request for clarification that New
York Tel ephone will provide, where possible, rerouting/rebranding on a per-
of fice basis. New York Tel ephone agrees with the clarification sought by M
but adds that such functionality cannot be made available inmmediately in those
offices with general AIN capability since the necessary logic, testing, and
i mpl enentati on has not yet been devel oped for the AIN platform New York
Tel ephone offers that to the extent the capability exists at a particular
| ocation, either using a COS or Al N approach, or a conbination thereof, New
York Tel ephone will offer rerouting/rebranding to Ml

It appears that New York Tel ephone is willing to provide
rerouting/rebranding on a per-office basis as soon as possible, as MI
requested. MClI should provide the necessary information that York Tel ephone
requires, such as identifying particular offices where it seeks depl oynment.

Reheari ng appears unnecessary on this point and is denied.

c. Dark Fiber

MCl asserts we conmitted an error of |law by not requiring New York
Tel ephone to offer dark fiber (fiber optic cable without active transm ssion
equi pnent) on an unbundl ed basis, reiterating its argunent that dark fiber is
an unbundl ed network el enment. New York Tel ephone refutes MCl's clains,
asserting that MCI has offered no reason why the Opinion should be nodified.

While MCI clainms that we offered no | egal or technical support for ruling that
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the Act does not require access to dark fiber, New York Tel ephone responds
that the determination is supported by the Local Conpetition Order. W find

nothing new in MCl's argunments and deny rehearing.

d. Pole Attachments, Conduits, and Rights-of-Wy

MCl argues that the Opinion erred by deferring issues related to
pol e attachnents, conduits, and rights-of-way to a pendi ng proceedi ng. Ml
asserts that the Act requires that the Comm ssion resolve all issues within
the nine-nonth period. MCl's petition for rehearing on this issue will be
denied. We resolved this issue by stating that, until these issues were

resolved in Case 95-C-0341, "existing access policies and practices remain in

place."1
e. Bill and Col | ect Charges for
, . .
The Opinion requires MClI to bill its custonmers for information

services offered by non-regul ated i nformation providers who are custoners of
New York Tel ephone. MCl states the ruling is unlawful. It clains our
reliance upon the Commopn Carriage rules was nisplaced, as these rules are
directed toward the provision of conduit, and billing and collection is
neither a conduit service nor related to the transm ssion of conmunications.
MCl deni es any obligation to bill and collect fromits custoners for charges

owed to another carrier, and reiterates its proposal to offer New York

Tel ephone billing nane and address information, which it views as sufficient
to discharge its responsibility as a teleconmunications carrier. 1In its view,
the requirenent to bill and collect for New York Tel ephone's infornmation

provi der custoners is onerous when viewed in the context of prior decisions
lightly to regulate billing and collection services.
New Yor k Tel ephone disagrees. It points out that the definition

of conduit services includes functions integrally related to the provision of

conduit, such as billing and collection services. It asserts our authority
extends to billing and collection practices, and that the |ight touch of
billing and collection regul ati on does not extend generally to the tel ephone

pinion No. 96-33, p. 25
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conpanies' billing to their own custoners.

New Yor k Tel ephone provides a network that facilitates |oca
calls to the services the information providers offer, and it arranges to bil
and collect charges for calls placed to the information providers' nunbers by
its own | ocal custoners. As conpetitors such as MCI enter the |ocal tel ephone
mar ket, and thensel ves provide | ocal services to custonmers, it is expected
that they will assune nany of the sanme obligations as New York Tel ephone.

Accordingly, this request for rehearing is denied.

1. Milnmetro Transport and Ternination Rates

MCl asserts that the final offer award for New York Tel ephone concerning
charges for New York Tel ephone-originated calls term nating through MCl's
t andem switch’ appears inconsistent with the Novenber 1996 determ nation
approving MClnmetro's interconnection tariff.? In MJ's view, by approving its
i nterconnection tariff we rejected New York Tel ephone's argunent that the
i ncunbent was entitled to a conparably efficient nmeet point at |ower rates
pursuant to our Septenber 1995 determ nation establishing intercarrier
conpensation.3 MClI further asserts that this issue was not subject to
arbitration pursuant to the Admi nistrative Law Judge's ruling. Ml seeks
clarification that the Novenber 1996 determination is controlling.

New Yor k Tel ephone responds that the award is consistent with the

Act and reiterates its argunent that the Septenber 1995 determ nation entitles
it to lower rates on the ground that neet point rates between |ocal exchange
carriers nust be symmetrical. The Septenber 1995 order states that equal neet
point rates are a reasonable transitional approach, recognizing that where the
access a new entrant provides an incunbent is equivalent to a tandem it wll
be allowed to charge the incunbent's tandemrates at the neet point. It also

provi des that new entrants will be required to provide the incunbent

Opi ni on 96-33, Appendix A, p. 9.

Cases 95-C-1162 et al., Mlnetro Interconnection Tariff,
Order Approving Tariff Filing (issued Novenber 19, 1996).

Case 94-C-0095, Transition to Conpetition in the Local Exchange Market, Order Instituting

Framework for Intercarrier Conpensation (issued Septenber 27, 1995).
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appropriate interconnection options within their networks that would allow the
i ncunbent access to nore efficient connections or, alternatively, rates |ower
than the equal neet point rates.

The arbitration award enunci ated the general policy requiring
symmetry; however, consistent with the MClnetro tariff order, at this point,
New York Tel ephone is required to pay the tandemswitching rate. To the
extent the Septenber 1995 order allows MCI to charge this rate on a
transitional basis but further requires it to provide the incunbent nore
efficient connections or, alternatively, lower rates, that order is
controlling. Mbreover, MIl's assertion that this issue should not have been
arbitrated is obviated by its submi ssion of the related contract sections for

final offer arbitration.

2. Switched Transit Charges
Switched transit service contenplates the use of the incunbent's

tandem switch for interconnection between carriers served by that switch. The
Opi ni on concluded the definitions, rates, and rate structure proposed by New
York Tel ephone woul d be used for switched transit service. M requests
claria carrier access charge and that such charge can only be assessed by New
York Tel ephone to the originating carrier if New York Tel ephone is charged a
rate for local termnation by the termnating carrier

New York Tel ephone offers that the clarification here is largely

semantic and it endeavors to nmake clear what it believes the Opinion requires:

when New York Tel ephone carries a swtched

transit call along its network froma MCI custoner to

an end user who is not an MClI custoner, New York

Tel ephone is entitled to pass through to MCI (as the

originating carrier) any charges inposed by the

term nating carrier, whether those charges are

denom nated reci procal conpensation charges, carrier

access charges, wireless tern nation charges, or by

any other terns. On the other hand, New York

Tel ephone will only pass through to MCI such a charge,

no matter what term nology is enployed, if New York

Tel ephone is charged by the term nating carrier

This view is consistent with our arbitration award; MCl's request

for clarification is denied on this point.
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3. Delay Credits

The Opinion concluded that |iquidated damages shoul d not be the
only renedy available to MCI in the event of subscriber-specific breach by New
York Tel ephone, and adopted MCl's subscriber-specific credits.  New York
Tel ephone did not seek rehearing of this conclusion. Ml seeks clarification
of an apparent inconsistency between two sections of the final offer award
i mpl enenting this conclusion. New York Tel ephone responds that the Opinion
found for MCI only to the extent delay credits were appropriate for subscriber
specific services, asserting that this |inmtation was synonynous with resale
services and entitled MCl retail custoners to the sanme credits New York
Tel ephone' s custoners enjoy, but created no additional renmedies for breach for
MClI. Any other interpretation, New York Tel ephone asserts, would subject it
to illegal double penalties.

The Opinion allows nonetary paynents to MCl after a certain
threshol d of delayed installations affecting specific subscribers, recognizing
that |iquidated danages al one did not reconpense MCI for delays of a nmagnitude
to jeopardize its ability to serve specific subscribers reasonably. The
finding for New York Tel ephone as to Attachnment X, paragraph 1.3 sinply
el i m nat ed redundant contract |anguage. There was no intent to limt the
applicability of subscriber-specific credits in the event of delays caused by
New York Tel ephone. Additional paynents are warranted in these circunstances.

New York Tel ephone's reading of this section is unsupported; the Opinion
clearly grants MCI the additional remedy, as to subscriber-specific del ays.
New Yor k Tel ephone did not petition for rehearing of this conclusion. To the
extent clarification is necessary, the Opinion is so clarified. As stated in
the Opinion, this determ nation nmay be superseded by generic determ nations on

service quality.

Opi nion No. 96-33, p. 42.
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4. Operations Support Charges

The Opinion noted sone overlap between the rates at issue in this
arbitration and those recently considered in the arbitration between New York
Tel ephone and AT&T, and it adopts those rates in this arbitration. A charge
specifically reflecting that overlap is the one established for operations
support. MCl requests clarification for the operations support charge of
$.0014 per mnute of use, and in the absence of a rationale for the charge,
asks that it be del eted.

New Yor k Tel ephone responds that MCI has provided no basis for
reconsi deration, that the rate was based upon the best infornmation avail abl e,
that these rates are currently under exam nation in Cases 95-C-0657 et al.,
and that the rate set is too | ow based on its studies.

As the Opinion notes, MCI was silent in this arbitration as to New
York Tel ephone's proposals for rates for operations support. Wile MCl's
request is packaged as a clarification, it really seeks reconsideration or a
nore extensive explanation than its initial pleading would nerit. The
operations support service rate facilitates a conpetitor's use of network
el ements by assuring that administrative costs are recovered only once in any
singl e el enment or conbination of elenents that are charged on a per mnute of
use basis. |In establishing this charge we rejected New York Tel ephone's
proposals for recurring nonthly charges and associ ated per transaction
charges. W found the specific rate here to be cost-based and just and
reasonabl e as an interimcharge. MI's request for clarification is,

t heref ore, deni ed.

THE MES PETITI ON
MFS seeks reconsideration of the arbitration determ nation
notwi thstanding that it was not a party. Citing the provision of our rul es’
allowing a "person interested" in a Conm ssion determination to seek
rehearing, MFS asserts that it is "interested" because it provides |oca
exchange service in New York and has an interconnection agreenent with New
York Tel ephone incorporating Comri ssion arbitration decisions for certain

rates. M-S contends the determination in this proceeding concerning the

16 NYCRR 3.7; see also Public Service Law 22
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service access charge could affect charges New York Tel ephone assesses it, and
chal l enges that rate as enbedded cost-based, inconsistent with the Act. New
York Tel ephone opposes MFS's petition on its nmerits.

MFS's rehearing petition is dismssed for |ack of standing. The
Conmi ssion's second procedural notice concerning inplenmentation of the Act
states that arbitration awards directly bind only those parties to the
arbitration.® Al the Act arbitrations have been carried out as resol utions
of bilateral disputes; other parties' notions to intervene have been deni ed.
To be consistent, this petition is dism ssed because, in the arbitration
context, MFS is not a "person interested" in the determ nation. Moreover,
i nasmuch as MCl also raises this issue on rehearing, there is no possible

prejudice to any rights MFS may have under its own interconnection agreenment.

CONCL US| ON

The petitions of New York Tel ephone, MCl, and MFS are granted in
part, denied in part, and dism ssed, consistent with this opinion and order
Thi s opi nion and order resolves all the outstanding issues presented for
arbitration. The Act requires the party seeking arbitration to provide the
Conmi ssion, at the sanme tine it submits its arbitration petition
docurment ation of all resolved issues.’ In order to meet the obj ectives of the
Act in devel oping conpetitive markets expeditiously, consistent with our |ong-
standing policy, we require that a fully executed interconnection agreenent
between the parties be submitted for approval no later than 15 days after the

i ssuance of this opinion and order

The Comm ssion orders:
1. The petitions of New York Tel ephone, MClI, and MFS are granted
in part, denied in part, and dism ssed, consistent with the foregoing opinion
Clarification is granted in part and denied in part, also consistent with the
f oregoi ng opi ni on.

2. MCI and New York Tel ephone are directed to file an

Cases 94-C-0095 et al.,
of 1996 (issued October 21, 1996).

47 U.S.C. 252(b)(2)(A)(iii).

- 35-



CASE 96- C-0787

i nterconnection agreenent for approval no |ater than 15 days after the

i ssuance of this opinion and order.
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3. This proceeding is continued.

By the Commi ssion,

( SI GNED) JOHN C. CRARY
Secretary
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