STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

* * %k % %

In the matter of the gpplication of

GTE COMMUNICATIONS CORPORATION
for the issuance of alicense to provide and

resdll basic local exchange service in Ameritech
Michigan sand GTE North Incorporated s
exchanges in the State of Michigan and rdlated
approvals.

Case No. U-11440

N N N N N N N N

At the December 12, 1997 meeting of the Michigan Public Service Commission in Lanang,
Michigan.

PRESENT: Hon. John G. Strand, Chairman
Hon. John C. Shea, Commissioner
Hon. David A. Svanda, Commissioner

On June 16, 1997, GTE Communications Corporation filed an application, pursuant to the
Michigan Tdecommunications Act, MCL 484.2101 et seq.; MSA 22.1469(101) et seq., for alicenseto
provide basic loca exchange service in the exchanges served by GTE North Incorporated and Ameritech
Michigan." On September 22, 1997, Administrative Law Judge Daniel E. Nickerson, Jr., (ALJ) presided
over ahearing a which the testimony of witnesses for GTE Communications and the Commission Staff
(Staff) was bound into the record without cross-examination. The record congsts of 131 pages and 10

exhibits.

'GTE Card Sarvices Incorporated, d/b/a GTE Long Distance, filed the application and subsequently
changed its name to GTE Communications Corporation. GTE Communications later clarified that it
was not seeking a license for exchanges served by GTE Systems of the South. Tr. 91-92.



The partiesfiled briefs and reply briefs and, on November 17, 1997, the ALJ issued a Proposa of
Decison (PFD) recommending that the Commisson grant the gpplication with a sngle modification to the
conditions proposed by the Staff. On November 24, 1997, GTE Communications and the Staff filed
exceptions. On December 3, 1997, both parties filed replies to exceptions.

The Michigan Telecommunications Act requires the Commission to grant alicense to provide basic

loca exchange sarviceif it finds thet:
(@ The applicant possesses sufficient technicd, financid, and manageriad resources and
abilities to provide basic loca exchange service to every person within the geographic
area of thelicense.

(b) The granting of alicense to the applicant would not be contrary to the public interest.

MCL 484.2302(1); MSA 22.1469(302)(1).

There is no dispute among the parties that GTE Communications possesses sufficient technicd,
financid, and managerid resources and abilities to provide basic locd exchange service to every person
within the geographic area of the license. Thereis dso no dispute that permitting GTE Communications to
provide basic locd exchange servicein dl Ameritech Michigan exchangesis not contrary to the public
interest. The only dispute is whether it is contrary to the public interest at thistime to permit GTE
Communicationsto provide basc local exchange service in GTE North s exchanges.

The Staff recommends that GTE Communications not be permitted to provide basic loca exchange
savicein GTE North s exchanges until those exchanges are irreversibly open to competition, as shown
by (1) GTE North sfiling of acceptable tariffs in compliance with afind, nongoped able order establishing
wholesde discounts and prices for unbundled network dements, (2) GTE North simplementation of
interconnection agreements with a least AT& T Communications of Michigan, Inc, (AT&T) and Sprint
Communications Company, L.P., (Sprint) not subject to gpped, and (3) competitors actudly purchasng
services pursuant to those agreements. Tr. 113-114.

The ALJ recommended that the Commission adopt the Staff s proposed conditions, except the
requirement that GTE North not gpped the Commission orders. In hisview, there was no lawful bass for
limiting aparty sright to appeal a Commission order.
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In its exceptions, the Staff saysthat it did not propose to interfere with GTE North sright to apped
any Commission order. Rather, the Staff says, its proposa would require GTE North to make abusiness
decison about whether to gpped the Commission s orders or to satisfy a condition that would permit its
affiliate to provide basic local exchange service.

In its exceptions, GTE Communications says that it supports the objective of achieving competition in
the marketplace and agrees that the conditions imposed should be competitively neutrd; i.e., the
conditions must permit GTE Communications to enter the market at the same time as a competitor is able
to enter the market. It assertsthat the Staff s proposed conditions, even as modified by the ALJ, are
more restrictive than necessary and contrary to law. It proposesthat it be permitted to provide basic
local exchange servicein GTE North s exchanges when GTE North s markets become irreversibly open
to competition as shown by ether (1) the Commission sissuance of afind order establishing wholesde
discounts and prices for unbundled network eements and GTE North sfiling of acceptable tariffs or
(2) the Commission s gpprova of an interconnection agreement between GTE North and a nonaffiliated,
mgjor competitor pursuant to which the competitor has the ability to purchase services.

GTE Communications argues that a requirement that it satisfy both conditions is not competitively
neutral because competitors could be providing service under awholesale tariff or an approved
interconnection agreement, while GTE Communications could not provide service because both
conditions had not been satisfied. 1t dso argues that a condition requiring two named competitors to be
purchasing services under an approved interconnection agreement is not competitively neutrd because
compstition in GTE North s market does not depend on the identity of the nonaffiliated competitor and
because AT& T or Sprint could choose to delay or not enter the market at all.

The Commission concludes that GTE Communications entry into GTE North sserviceterritory
without conditions designed to create competition is contrary to the public interest and that portion of the
gpplication should be denied unless those conditions are in place. The Commisson further concludesit is
not likdy that GTE Communications  proposed conditions will result in competitive neutrdity.

GTE North sconduct to date does not give the Commission reason to believe that the company will
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permit competition, at least by nonaffiliated providers. Tr. 109-113.% Of greatest importance, both
AT&T and Sprint went through the negotiation and arbitration process to develop interconnection
agreementswith GTE North. The Commission issued find orders requiring action by GTE North on
December 12, 1996 in Case No. U-11165 for AT& T and January 15, 1997 in Case No. U-11206 for
Sprint. Asof today, GTE North has refused to comply with those orders, and neither AT& T nor Sprint
is able to provide basic loca exchange service in GTE North sexchanges. Furthermore, GTE North
does not have an gpproved wholesale tariff.

The Commission agrees with the Staff that GTE North must have filed acceptable tariffsin
compliance with a Commission order gpproving awholesae tariff and prices for unbundled network
eements. The Commission aso agrees that GTE North must have an gpproved interconnection
agreement, dthough the Commission does not agree that it is necessary to pecify that the agreement be
with AT&T or Sprint. The development of competition does not require that either of those providers
complete an interconnection agreement. It is enough that some nonaffiliated competitor do so. With
tariffs and an interconnection agreement in place, the Commission concludes that competitorswill bein a
position to compete with GTE North. Whether they choose to do so at that time will be their business
decisons and not a product of GTE North srefusd to permit competition inits exchanges. The
Commission is therefore not persuaded that it is necessary to add the condition that competing providers
actudly be providing service under those tariffs or agreements.

On the other hand, a condition regarding appedsis necessary to prevent GTE North from defeating
the competition that is a necessary condition to GTE Communications entry into the basic loca exchange
market. It isnot necessary to prevent GTE North from appedling. Itisonly necessary to prevent GTE
North and GTE Communications from circumventing the requirement that competition become
irreversble before GTE Communications may provide basic locd exchange servicein GTE North s

exchanges. GTE Northisfreeto goped any order gpproving atariff or interconnection agreement. If it

The Staff even questions whether GTE North will permit an affiliate to provide competing basic local exchange service. If that
unded, GTE Communications chalengesto the Staff s conditions, and the gpplication itself, are irrdlevant.
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appeds those orders, GTE Communications can enter GTE North s markets when the gpped s have run
ther coursg, if thereis till a Commisson-gpproved tariff and interconnection agreement.

The development of competition will be chilled if GTE Communications can enter the basic locd
exchange market in GTE North sexchanges whileits effiliate chalenges the tariffs or interconnection
agreements under which others seek to enter the market. Consequently, the Commission findsthat it is
contrary to the public interest to permit GTE Communicationsto enter GTE North s serviceterritory
while GTE North is seeking to overturn the Commission orders under which competitors, other than GTE
Communications, are authorized to provide competitive service. Delaying GTE Communications  entry
into GTE North s exchanges until others are free to enter those markets without the cloud of pending
goped s will maximize the likelihood that competition in GTE North s service territory existisand is
irreversble.

GTE Communiceations argues that the Commisson s approval of alicense for Ameritech
Communications, Inc. (ACI), an Ameritech Michigan affiliate, to provide basic loca exchange servicein
Ameritech Michigan sand GTE North sexchanges supports the issuance of alicenseinthiscase. It
points out that both Ameritech Michigan and GTE North are prohibited from bundling loca exchange
sarvice with long distance service except through a separate effiliate. GTE Communications argues that,
like ACI, it will be severdly disadvantaged in the marketplace if it cannot offer one-stop shopping in GTE
North s exchanges when other providers can do so. GTE Communications acknowledgesthat ACI s
license will become effective in Ameritech Michigan s exchanges when the Federd Communications
Commission (FCC) authorizesit to providein-region interLATA service under Section 271 of the federd
Telecommunications Act of 1996 (the FTA). 47 USC 271. It points out that Section 271 does not
aoply to it, and argues that the Commission cannot lawfully impose restrictions that are patterned after a
datutory provison that does not gpply toit. Further, it arguesthat it is unlawful and unreasonableto tie its
license to the conduct of an affiliate that it cannot control.

The Commission s action with regard to ACI supports the decison in this order because the
conditions imposed in both cases are designed to permit the affiliate of the incumbent to offer bundled

Page 5
U-11440



sarvices when the incumbent s exchanges are open to competition. For both companies, the Michigan
Teecommunications Act requires the Commission to consder how the grant of alicense will affect the
public interest. Contrary to GTE Communications argument, thereisno lega requirement that the
Commission ignore how the gpplicant islikdy to interact with an &ffiliate or how that interaction will affect
the public interest. In particular, the Commission need not pretend that GTE North and GTE
Communications will act without regard to how their separate actions affect the interests of the corporate
entity with which they are both afiliated.

If GTE North is serious about permitting competition, as the Michigan Teecommunications Act and
the FTA require, the conditions imposed by this order are not impediments to GTE Communications
efforts to provide one-stop shopping. GTE Communications (and other potentia competitors) cannot
provide basic locd exchange servicein GTE North s exchanges without interconnection agreements or
approved tariffs for wholesde or unbundled network eements. If GTE North does what it must to permit
its effiliate to provide service, it will dso have done much to satisfy the conditions set forth in thisorder. It
IS not unreasonable to require it to do the baance, which will permit competition to exi<, as envisoned by
both the Michigan Tedlecommunications Act and the FTA.

GTE Communications argues that Section 253 of the FTA prohibits the Commission from imposing
these conditions. Section 253(a) provides: No State or local statute or regulation, or other State or
local legd requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide
any interdate or intragtate telecommunications service. 47 USC 253(a). The Commission does not
dispute that it should not impose conditions that would impede the development of competition in the
basc loca exchange market. Inthiscase, inlight of GTE North s past conduct, it islikely that
immediady permitting GTE Communications to provide basc local exchange servicein GTE North s
exchanges will ensure that competition does not develop in those exchanges. Consequently, under Sate
law, the Commission must impose conditions designed to promote competition and, under federad law and
policy as embodied in the FTA and the FCC sactions, may do so. GTE Communications seemsto be

propounding the absurd position that a state may not impose any requirements on a potentid provider,
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including the requirement that it obtain alicense. It is entirely consstent with the interaction of state and
federd law for the Commission to impose the conditionsin thisorder. Even the FTA recognizes the need
for satesto retain authority  to impose, on a competitively neutral basis . . . requirements necessary

to. . . protect the public safety and welfare, ensure the continued quadity of telecommunications services,
and safeguard the rights of consumers. 47 USC 253(b).

The ALJ aso adopted the Staff recommendation that GTE Communications be required to file legible
maps showing the exchanges within which it would offer service,

In its exceptions, GTE Communications argues that there is no currently effective rule thet dictates the
condition or qudity of the maps showing its service territory. It saysthat it will be using the pre-exising
exchange boundaries of Ameritech Michigan and GTE North, which dready have maps on file that are
accessible to the public, and the Commission should not requireit to file duplicate maps. It suggests that
it, and other competitive loca exchange providers, be permitted to incorporate by reference the maps of
the incumbent local exchange providers. It dso suggeststhat the cost of preparing maps is asgnificant
barrier to those seeking to the enter the basic local exchange market.

The Commisson rgects GTE Communications podtion. Ascompetition develops, itislikdy thet all
providers will not use the same exchange boundaries and that incumbent providers may seek to dter
boundaries or withdraw from certain exchanges. It istherefore reasonable to require a provider to fileits

own maps showing clearly the areas that it proposes to serve.®

The Commisson FINDS that:

a. Jurigdiction is pursuant to 1991 PA 179, as amended by 1995 PA 216, MCL 484.2101 et seq.;
MSA 22.1469(101) et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; MSA 3.560(101) et
seg.; and the Commission's Rules of Practice and Procedure, as amended, 1992 AACS, R460.17101
et seqg.

b. GTE Communications possesses sufficient technical, financid, and manageria resources and

'It is absurd for a provider with GTE Communications  resources to assert that the cost of filing legible mapsis asignificant ba
ntry.
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abilitiesto provide basic loca exchange service to every person within the geographic area of the license,
c. Granting GTE Communications alicense to provide basic local exchange service in the requested

areas, subject to the conditions set forth above, will not be contrary to the public interest.

THEREFORE, IT IS ORDERED that:

A. GTE Communications Corporation is granted a license to provide basic loca exchange servicein
Ameritech Michigan s exchanges.

B. GTE Communications Corporation is granted alicense to provide basic local exchange sarvicein
GTE North Incorporated s exchanges when it has stisfied the conditions set forth in this order.

C. GTE Communications Corporation shdl provide basic local exchange service in accordance with
the regulatory requirements specified in the Michigan Telecommunications Act, MCL 484.2101 et seq;
MSA 22.1469(101) et seq.

D. Before commencing basic loca exchange service, GTE Communications Corporation shal submit
its tariff reflecting the services that it will offer and legible maps identifying the exchangesin which it will

offer service.

The Commission reserves jurisdiction and may issue further orders as necessary.

Any party desiring to gpped this order must do so in the appropriate court within 30 days after

issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.
MICHIGAN PUBLIC SERVICE COMMISSION

(SEAL) /s John G._Strand
Chairman
/9 Jobn C. Shea
By its action of December 12, 1997 Commissioner, concurring in part and

dissenting in part in a separate opinion.
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/s Dorathy Wideman /9 David A_Svanda Its
Executive Secretary Commissioner
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C. GTE Communications Corporation shdl provide basc loca exchange service in accordance with
the regulatory requirements specified in the Michigan Tdecommunications Act, MCL 484.2101 et seq.;
MSA 22.1469(101) et seq.

D. Before commencing basic loca exchange service, GTE Communications Corporation shal submit
its tariff reflecting the services that it will offer and legible maps identifying the exchangesin which it will

offer service.

The Commission reserves jurisdiction and may issue further orders as necessary.

Any party desiring to gpped this order must do so in the gppropriate court within 30 days after

issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.
MICHIGAN PUBLIC SERVICE COMMISSION

Chairman
By its
action of December 12, 1997. Commissioner, concurring in part and
dissenting in part in a separate opinion.
Its
Executive Secretary Commissioner
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In the matter of the gpplication of

GTE COMMUNICATIONS CORPORATION
for the issuance of alicenseto provide and

resdll basic local exchange service in Ameritech
Michigan sand GTE North Incorporated s
exchanges in the State of Michigan and related
approvals.

Case No. U-11440

N N N N N N N N

Suggested Minute:

Adopt and issue order dated December 12, 1997 granting GTE
Communications Corporation alicense to provide basic local exchange service,
as st forth in the order.



STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the gpplication of )
GTE COMMUNICATIONS CORPORATION )
for the issuance of alicense to provide and ) Case No. U-11440
resdll basic local exchange service in Ameritech)
Michigan sand GTE North Incorporated s )
exchanges in the State of Michigan and related )
approvals. )
)

OPINION OF COMMISSIONFR JOHN C. SHEA
CONCURRING IN PART AND DISSENTING IN PART

(Submitted on December 12, 1997 concerning order issued on same date.)

The grant or denid of alicense for basic loca exchange serviceis governed by Article 3 of the
Michigan Telecommunications Act, 1991 PA 179, as amended by 1995 PA 216, MCL 484.2101 et
seq; MSA 22.1469(101) et seq. (the Act ), and specificdly, Section 302(1) of the Act. That section

requires the Commission to approve an gpplication for alicense if the Commission finds the following:
(& The gpplicant possesses sufficient technicd, financid, and managerid resources and
abilitiesto provide basic local exchange service to every person within the geographical
areaof the license,

(b) The granting of alicense to the gpplicant would not be contrary to the public
interest.

MCL 484.2302(1); MSA 22.1469(302)(1).

In the accompanying order, the mgjority concludes that the gpplicant in the proceeding, GTE
Communications Corporation, satisfies the requirements of subsection (a), supra. Based on the record
in this matter, | join the mgority in concluding that the gpplicant has satisfied the requirements of
subsection (@), supra.

| am troubled, however, by the mgjority sfluid undersanding of publicinterest.  In Case No. U-
11053, the Commission (including the undersigned) rightly determined that the provisions of Section
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101(2) of the Act contained the benchmark for determining the effect on the public interest of the grant
or denid of alicense. See, August 28, 1996 order in Case No. U-11053 at 20-21. No mentionis
made of Section 101(2) in the accompanying order. Instead the accompanying order reaches for
authority insomeunnamed datelaw and federd lav.  Put smply, thereisno law that would
judtify the imposition of conditions on the license that is subject to this proceeding.*

Based on the foregoing, | would grant a license without conditions.

John C. Shea, Commissioner

*| view the requirement for legible maps differently: the location of the geographic area of the license
cannot be known without legible maps. Therefore legible maps are required. It isabsurd to clam
otherwise.
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