Al abama Public Service Conmm SSi on

In the matter of the arbitrati on between AT&T Conmmuni cations of the South
Central States, Inc. and Bel |l South Tel econmuni cati ons, |nc.

In the matter of the Petition by AT&T Conmmunications of the South Central
States, Inc., for arbitration of certain terns and conditions of a proposed
agreenent with GIE Al abama, Inc., and Contel of the South, Inc., concerning
i nterconnection and resal e under the Tel ecomuni cati ons Act of 1996.

DOCKET 25703

DOCKET 25704

JO NT_ ORDER ON RECONS| DERATI ON

BY THE COW SSI ON:

. SUMWARY OF THE PROCEEDI NGS

By Order entered in Docket 25703 on February 6, 1997, we adopted in full
the recommendations of the arbitration panel appointed to arbitrate the
unresolved issues between the parties to that pr oceedi ng, AT&T




Communi cations of the South Central States, Inc. (AT&T) and Bell South
Tel ecommuni cations, Inc. (BST). In that sane Oder, we suspended certain
provisions of the Commssion's Telephone Rule T-28 in order to allow
parties on the Comm ssion's teleconmunications service list ten days from
the date of said order to file coments on the recomendations of the
arbitration panel which were adopted by the Conm ssion. The parties to the
arbitration were allowed an additional ten days to file responses to any
coments submtted by non-parties. W enphasized that all such comments
could, at the option of the filing parties, be styled Mdtions for
Reconsi der ati on.

ose for such reconsideration was to reconcile the inconsistences of law in
the two Orders on arbitration in the best interest of the ratepayers of

Al abarma. The established deadline for the filing of cormments and/ or
petitions for reconsideration concerning those inconsistencies was February
25, 1997.

As anticipated, the Comm ssion received nunerous comments and petitions for
reconsideration and clarification on the various issues addressed in the
two arbitrations discussed herein. Specifically, comrents and or Petitions
for Reconsideration/Carification were received from BST;, GIE AT&T; M
Tel ecommuni cati ons Corporation and Ml netro Access Transm ssion Services,
I nc. (collectively MI); Del t aCom I nc. (DeltaCom; WorldCom I nc.
(WorldCom; Sprint Comunications Conpany, L.P. (Sprint); and the Attorney
General of Alabanma. (the A.G). Due to the conplexity and inport of the
i ssues involved in these proceedings and the filings received, we deened it
advisable to conduct joint oral argunments concerning those filings. The
oral argunents were held on May 1, 1997 in the Commi ssion's hearing room
AT&T, Sprint, M, the A G, BST, and GIE all presented oral argunents
concerning their respective positions.

1. STATUTORY CONSI DERATI ONS

W now enbark on perhaps the nost difficult task in these proceedings,
reconciling the inherent inconsistences of the two orders on arbitration
herei n under consideration. W would note at the outset, however, that our
review of the Telecommunications Act of 1996 Tel ecomunications Act of
1996, Pub.L.No. 104-104, 110 Stat.56 (hereinafter the Act or the 1996 Act)
has persuaded us that the Commission is not conpelled by the Act to reach
identical results in both of the arbitrations before us.

It is clear that Congress intended with the inplenentation of 47 U S.C. 8§
252(a) to strongly encourage private negotiations between interconnecting
tel ecommuni cations carriers [S. Report 104-23, 104th Cong., 1st Sess.19
(1995)]. Congress obviously recognized that conpeting telecomunication
carriers seeking to interconnect were in a nuch better position than
regul ators to assess their individual interconnection needs based on the
particular circunstances of their operations. Rigid interconnection
requi renents were not established in the Act because Congress recognized
that inflexible standards would not be effective in pronoting the
under |l yi ng purposes of the 1996 Act and would, in fact, present an obstacle
to efficient conpetition.

In an environnment where private negotiations are intended to dictate the
terms and conditions of interconnection which are ultimately arrived at by




i nterconnecting telecomrunication carriers, it is axiomatic that there wll
be nmany distinctions between the various negotiated interconnection
agreenents which are submtted to this Conm ssion for approval pursuant to
47 U S C § 252(e). Consi st ency and uniformty of negoti at ed
i nterconnection agreenents is thus neither expected nor required.

The arbitration process set forth at 47 U S C 8§ 252(b) was adopted by
Congress to augnent the process of private negotiation. This intention is
clearly conveyed by the provisions of 47 U S.C. 8 252 (b)(1) which [imt
the arbitrating authority of the states to "open issues" between parties
petitioning for arbitration. Any and all matters successfully negotiated by
parties to arbitration proceedings are expressly not to be disturbed by the
state.

As the process of arbitration was clearly intended to be a neans of
suppl enenting private negotiations (which vyield different ternms and
conditions of interconnection), it follows that arbitrations also need not
necessarily yield uniform consistent results. 47 US C 8§ 252 (b)(4)(0O
clearly contenplates such differing results upon arbitration by inmposing on
the states the duty to resolve each issue set forth in petitions for
arbitration by 1inposing appropriate conditions "as required" upon the
parties to arbitrations. The enphasi zed | anguage in that provision seens to
recognize the likelihood of differing results based on the individua
circunstances presented in each arbitration.

It is with the foregoing discussion in mnd that we address the Petitions
for Reconsideration and/or Carification submtted in the arbitrations now
before us. Qur objective herein is to fulfill the statutory duty inposed
upon us by the 1996 Act in a manner that ensures an optimum environnent for
conpetition in the telecomunications industry in Al abama while protecting
and preserving the best interest of the teleconmunications consuners of
this state. It is our intention to reconcile the two Orders on arbitration
by maki ng them as consistent as they need be under the Act where issues of
law are concerned. W do not deem it necessary, however, to totally
reconcile the two arbitration orders on issues which are not construed to
be of a legal nature.

[11. FINDINGS AND CONCLUSI ONS UPON RECONSI DERATI ON

A. | NTRODUCTI ON

The analysis which follows is a discussion of the issues in each
arbitration for which reconsideration and/or clarification was sought. W
first discuss the issues comon to both arbitrations which are herein being
reconciled. We then address all Petitions for Reconsideration/C arification
which are distinct to the respective arbitrations.

B. RECONCI LI ATION OF THE CONTRARY ARBI TRATION AWARDS ON | SSUES COVMON TO
DOCKETS 25703 AND 25704

(1) Local Service Resale - Contract Service Arrangenents

(BST/ AT&T - Issue 1; GIE/ AT&T - |ssue 1)




(a) The Comm ssion's February 6, 1997 Order in Docket 25703 (BST/ AT&T)

The Commi ssion's February 6, 1997 Order (at p. 6) required BST to nmake all

its telecomunications services available for resale in Alabama with the
follow ng conditions and exceptions on specific services: (1) Short-term
pronotions of ninety days or less were not nmade subject to the whol esale
di scount rate. Instead, they were ordered to be priced at the pronotiona

rate. Pronotional offerings greater than ninety days in duration were
required to be offered for resale at the discount rate; (2) The Conm ssion
found that Contract Service Arrangenents (CSAs) on a going forward basis
from the date of the February 6, 1997 Order should be namde available for
resale at the sane rates, terns and conditions offered by BST to the sane
client to whom the CSA was applicable. The Comm ssion ruled that the
whol esal e di scount would not apply to resold CSAs. CSAs were required to be
submitted to the Commi ssion for its exclusive review and the information
contai ned therein was deened proprietary. The Order specifically noted that
AT&T was not precluded from offering the same services included in the CSA
to the end user through utilization of the whol esale discount applied to
the tariffed rate of the services.

(1) The BST Position

BST noted its belief that CSAs should not be subject to resale but
nonet hel ess accepted the panel's recommendation and wultimately the
Comm ssion's decision on the subject. BST nmintained that CSAs are designed
to respond to custoner specific conpetitive threats on a custoner-by-
custoner basis and contain rates established specifically for each
conpetitive situation. BST urged the Comm ssion to affirm its conclusions
concerning CSAs as set forth in its February 6, 1997 Order in Docket 25703.

(11) The AT&T Position

AT&T requested reconsideration on this issue and asserted that CSAs are
requi red under the Act and the Federal Conmunications Comm ssion's (FCC s)
I nterconnection Order 2First Report and Order, Inplenentation of the Local
Conpetition Provisions in the Tel ecommunications Act of 1996. CC Docket No.
96-98 (Aug. 8, 1996) [hereinafter the FCCs Oder.] to be available for
resale at the whol esale discount. AT&T contended that BST avoids at |east
sone cost when it offers CSAs to resellers. AT&T nmintained that even if
the CSA is priced below cost, there will continue to be cost avoided by BST
when it sells such service at whol esal e rather than retail

AT&T further contended that an exception to BST's whol esal e obligations for
conpetitive prices could have trenendous anti-conpetitive effects.
According to AT&T, BST could consistently offer the |owest CSA prices




because the new entrant's cost of providing CSAs through resale would equa
BST's CSA price plus the new entrant's retail costs.

AT&T concluded that CSAs are essentially long-term pronotions offered to a
sel ect group of custonmers at below tariff prices. AT&T urged the Comm ssion
to adopt the FCC s position on long-term pronotions by requiring CSAs to be
resold at the contract price |ess the applicabl e whol esal e di scount.

(tii) The A.G's Position

The A. .G took exception to the BST/AT&T panel's decision that CSAs shoul d
not be subject to the resale discount. The A G contended that the Act does
not provide for such an exception.

(iv) The MCl Position

MClI requested that the Comm ssion reconsider its findings on this issue and
urged the Comm ssion to require BST to nmake CSAs avail able at the whol esal e
di scount rate. MC suggested, however, that it mght be appropriate to
consi der establishing a separate whol esale discount rate to apply to CSAs
given the possibility that CSAs nmay indeed have different avoidable costs
than do other retail services.

MCI disagreed with the Commssion's determnation that CSAs need be
reviewed only by the Comm ssion and that they should remain proprietary.
MCI asserted that if a new entrant had no opportunity to review BST CSAs,
it would be inpossible for that new entrant to offer them for resale. MI
al so contended that new entrants have the nost conpelling interest in
ensuring that BST CSAs are not anti-conpetitive. MI suggested that by
allowng new entrants to review BST CSA filings, the Comm ssion could
ensure that those entities nobst interested in preventing anti-conpetitive
behavi or by BST woul d nonitor such filings.

(v) The Sprint Position

Sprint sought reconsideration of the Conmm ssion's decision on this issue.
Sprint asserted that BST should be required to offer CSAs for resale at the
whol esal e di scount rate. Wthout such discount, Sprint argued, BST would be
made whole by the rate paid for undiscounted CSAs while Sprint and other




| ocal conpetitors would be required to pay BST a retail rate and then | ose
nmoney on adm nistrative, marketing and other costs necessary to offer the
CSAs. Sprint contended that it and other new entrants could not conpete
with BST for custoners served under CSAs unless the CSAs are discounted to
new entrants.

(vi) The Del taCom Position

Del taCom noved the Conmission to reconsider its decision to allow BST to
resell its CSAs at the <contract rate. DeltaCom asserted that the
Comm ssion's decision in this regard was contrary to the 1996 Act wherein
all services offered for resale are required to be priced at the whol esal e
di scount rate. 47 U S.C 8§ 252(c)(4). DeltaCom further asserted that the
Comm ssion's decision was contrary to the FCC's Order at 948, wherein the
FCC concluded that "no basis exists for creating a general exenption from
t he whol esal e requirenent for all pronotional or discount service offerings
made by the incunbent Local Exchange Carriers (LECs). A contrary result
would permt incunbent LECs to avoid the statutory resale obligation by
shifting their custoners to nonstandard offerings thereby eviscerating the
resale provisions of the 1996 Act." "If a service is sold to end users, it
is aretail service even if it is priced at a volunme based di scount off the
price of another retail service" FCCs Order at T 951.

(vii) The Worl dCom Position

Worl dCom noved the Conmission to reconsider its decision to allow BST to
resell its contract service arrangenments at retail rates, contending that
the Act requires that all services offered for resale be priced at the
whol esal e discount rate. WrldConmis argunents essentially mrrored those
rai sed by AT&T and Del t aCom

(b) The Conmission's February 12, 1997 Order in Docket 25704 (GTE/ AT&T)

The Commission concluded in its February 12, 1997 Oder that GIE was
required to resell Contract Service Arrangenents at the whol esal e di scount
rate because GIE provides contract service arrangenents at retail to
carriers as contenplated by 47 U.S.C. 8§ 251(c)(4)(A.

(1) The GIE Position
GITE generally contended that CSAs are not provided under a tariff and it

woul d, therefore, be illogical to offer themat a discount. GIE accordingly
requested reconsideration concerning the findings of the Conmission in its




February 12, 1997 Order on this issue.

(1i) The AT&T Position

AT&T asserted that CSAs are required under the Act and the FCCs Order to
be available for resale at the whol esal e di scount. AT&T naintained that any
ot her decision by the Commssion on this issue would violate the Act, the
FCC s Order, and would stifle the devel opnment of conpetition in Al abana.
AT&T prem sed its argunment on the contention that allowing a LEC to avoid
its resale obligations for CSAs would allow the LEC to use CSAs in an anti -
conpetitive manner. AT&T asserted that if a LEC does not have to resell

CSAs at the wholesale rate, a LEC will always be able to underprice its
conpetitors sinply by offering a CSA with a lower price. The LECSs
conpetitors will never be able to offer CSAs at anything less than the

price offered by the LEC AT&T contended that LECs could technically use
CSAs in such a manner to prevent conpetition from ever comng into A abama
by offering every single custonmer in their territories CSAs at |ess than
t he whol esale rates paid by conpeting carriers.

(c) Reconciliation of the Arbitration Oders Concerning the Local Service
Resal e - Contract Service Arrangenent |ssue

Upon thorough review of the recomendati ons of both panels on this subject,
as well as consideration of all witten and oral argunments presented by all
parties and petitioners, we are persuaded that the GIE/ AT&T arbitration
panel reached the nore appropriate conclusion concerning the issue of CSA
resale. W accordingly adopt in principle their rationale concerning CSAs
as set forth in our February 12, 1997 Oder (at pp. 13 - 14). More
specifically, we find that CSAs should be nmade available for resale by BST
and GIE at the CSA price mnus the wholesale discount rate on a going
forward basis from the effective date of this Oder. W would note,
however, that we deem it appropriate that CSAs need only be nmade avail able
for resale less the whol esale discount to the BST or GIE clients to whom
the CSA is applicable.

The 1996 Act indeed mandates at 47 U S.C. 8 251 (c¢)(4)(A that incunbent
LECs "offer for resale at wholesale rates any telecomunications service
that the carrier provides at retail to subscribers who are not
tel ecommuni cation's carriers.” That Section of the Act provides no
exceptions and it would be a clear violation of the Act to allow any
i ncunbent LEC to withhold retail services such as CSAs from its resale
obligation either by refusing to resell such services, or by refusing to
resell such services at the whol esale discount. Such a conclusion is also
consistent with the FCCs interpretation of the Act as set forth in its
Order at 19 948-951.

W are fearful that allowing an incunbent LEC to conpletely avoid its




resal e obligations for CSAs would allow such LECs to use CSAs in an anti -
conpetitive manner. |If LECs are not required to resell CSAs at the
whol esale rate, LECs will be in a position to underprice their conpetitors
by sinmply offering a CSA with a lower price. Under such a scenario, the
LECs would have anti-conpetitive incentive to magrate all their large
custoners to CSAs in clear contravention of the Act and its underlying
pur poses.

We further conclude that conpetitive carriers should be allowed to review
Contract Service Arrantenents on file with the Conm ssion provided said
conpetitors have executed a proprietary agreenent with the LEC in question
concerning review of its CSAs. W are convinced that w thout an opportunity
to review the CSAs of an incunbent LEC, it would be virtually inpossible
for an alternative LEC to offer CSAs for resale. W note, however, that the
scope of review for CSAs wll be limted to only such review as is
necessary to determne the nature and extent of the service being offered
and the price at which said service is being provided. Any disputes
concerning the scope of review of a CSA or the execution of proprietary
agreenents shoul d be brought before the Comm ssion.

Qur only concern regarding the resale of CSAs at the CSA price less the
whol esal e discount rate stens from the possibility that BST and GIE nay
encounter different avoided costs for CSAs as opposed to other retail
service offerings. The evidence of record does not indicate that our
concerns are conpletely valid at this point, however. W wll therefore
allow BST and GIE to raise this issue during the course of the resale
proceedings to be held in Docket 25677 if they determne that differing
avoi ded costs for CSAs are yielding inequitable results. IT IS SO ORDERED
BY THE COW SSI ON.

(2) Restrictions on Resale (BST/AT&T - |ssue 2; GIE/ AT&T - |ssue 2)

(a) The Comm ssion's February 6, 1997 Order in Docket 25703 (BST/ AT&T)

The Comm ssion's February 6, 1997 Order in Docket 25703 (at p. 10) directed
BST to file a conplete revised tariff within 90 days of said Order renoving
any restrictions on resale and barriers to conpetitive entry in non-
conpliance with the 1996 Act. The Order provided that conpetitive carriers
could challenge the terns and conditions applicable to specific BST retail
services as being unreasonable or discrimnatory by an appropriate filing
with the Comm ssion. The Order stated that the conclusions reached therein
concerning restrictions on resale were interim and subject to the
Comm ssion's decision in its pending Resale Order in Docket 25677.

AT&T was the only party to submt coments requesting clarification
concerning the Comm ssion's February 6, 1997 findings on this subject. AT&T
noted that the 1996 Act prohibits unreasonable and discrimnatory
conditions at 47 U S.C. 8§ 251(c)(4)(B). AT&T went on to note, however, that
the FCC s Order (at 17 948 - 950, 962, 968) established that all conditions
pl aced on resale were presunptively unreasonable. AT&T thus concl uded that
when read in conbination, the Act and the FCC Order conclude that until a
LEC proves otherwise, all conditions and restrictions on resale are deened
prohi bited. AT&T contended that the Act and the FCC s order required the




Comm ssion to prohibit BST from inposing conditions or restrictions on
resale unless BST neets its burden of proving that such conditions are
reasonabl e and nondi scrim natory.

AT&T did not object to the procedure contained in the Comm ssion's Order of
February 6, 1997 provided that it was clarified that once a conpetitor
challenges a tariff condition or restriction in a BST tariff, BST bears the
burden of proving that the challenged condition or restriction on resale is
reasonabl e, nondi scrimnatory and is not a barrier to entry.

(b) The Comm ssion's February 12, 1997 Order in Docket 25704 (GIE/ AT&T)

The Comm ssion concluded in its February 12, 1997 Order in Docket 25704 (at
pp. 15-16) that, pursuant to 47 U S C 8251 (c)(4)(B), GIE could not
prohi bit or inpose unreasonable or discrimnatory conditions or limtations
on the resale of its teleconmunications services. The Conm ssion adopted
the GITE/ AT&T arbitration panel's findings that GIE had not shown any
justification for restrictions ot her than the narromy tailored
restrictions recognized by the FCC in its Order as follows: (1) Residentia
services may not be resold to nonresidential custoners; (2) Lifeline or
other neans tested service offerings may not be resold to noneligible
custoners; (3) Wthdrawn ("grand fathered") services may not be resold to
consuners that are not currently receiving those services; and (4)
Pronotional offers extending 90 days or less nust be available for resale
but may be priced at the pronotional rate rather than the pronotional rate
less the resale discount. FCC Order at 1Y 948-50, 962, 968; 47 CFR 88
51.613(a)(1)-(2), 51.615.

The Comm ssion did not receive any requests for reconsideration concerning
this issue fromthe parties to the arbitration in Docket 25704 or any ot her
nonpartici pating parties.

(c) Reconciliation of the Arbitration Orders Concerning the |Issue of Resale
Restrictions

Al though the Comm ssion did not receive a Petition for Reconsideration
concerning this particular issue in Docket 25704 and received only a
request for clarification in Docket 25703, we nonethel ess feel conpelled to
reconcile the two arbitration orders concerning this matter. Upon a
t horough review of the recommendations of both panels on this subject as
wel | as consideration of all argunents presented by AT&T on the subject, we
are persuaded that both orders on arbitration should be nodified concerning
the subject of resale restrictions. W are persuaded that the nost
efficient nethod of dealing with restrictions on resale is to adopt a
position which represents sonething of a conprom se between the findings on
that issue as set forth in the February 6, 1997 Order in Docket 25703 and
t hose reached concerning the sanme issue in the February 12, 1997 Oder in
Docket 25704.

Due to the Act's requirenent at 47 US C. 8§ 251(c)(4)(A that any
t el ecommuni cations service that an incunbent LEC provides at retail to
subscribers who are not telecommunications carriers nust be offered for
resale at wholesale rates, there will be a nultitude of incunbent LEC




services which will be subject to resale. Many of the resale restrictions
currently in place for those retail service offerings could Ilikely be
deened reasonable and nondiscrimnatory. W accordingly reaffirm in part
the conclusions reached in our February 6, 1997 Oder in Docket 25703
wherein BST was ordered to file a conplete revised tariff wthin 90 days of
said Order renoving any restrictions on resale and barriers to conpetitive
entry found to be in nonconpliance with the 1996 Act. Simlarly, we believe
it appropriate for GIE to submt within 90 days fromthe effective date of
this order a conplete revised tariff renoving any restrictions on resale
and barriers to conpetitive entry. W are persuaded that it would be
premature to renove all restrictions on resale other than those specific
restrictions recognized in our Order of February 12, 1997 in Docket 25704
as bei ng reasonabl e and nondi scri m natory.

We note, however, that upon the filing of the revised tariffs in accordance
with the requirenments noted above, AT&T and other new entrants nmay
challenge a tariff condition or restriction inposed by BST or GIE as being
unreasonable, discrimnatory and a barrier to entry by nmaking an
appropriate filing with the Conm ssion. Once such a filing is nade by a new
entrant, however, we believe that the Act and the FCC s Order nandate that
t he incunbent LEC whose tariff contains the resale restriction or condition
chall enged nust bear the burden of proving that such condition or
restriction is reasonable, nondiscrimnatory and is not a barrier to entry.
The only restrictions which will be deened presunptively reasonable are
those specifically recognized in our February 12, 1997 Ovder in Docket
25704 (at pp. 15-16) and set forth herein at B.(2)(b) (at p. 11). IT IS SO
ORDERED BY THE COWM SSI ON.

(3) The Relationship of Vertical Services to the Unbundled Sw tching
El enent (BST/AT&T - |ssue 14(c); GIE/ AT&T - |ssue 15)

(a) The Conmm ssion's February 6, 1997 Order in Docket 25703 (BST/ AT&T)

In our Oder of February 6, 1997, in Docket 25703 (at pp. 33-35), we
adopted the findings of the BST/AT&T arbitration panel concerning vertical
services and |l ocal switching. Contrary to the conclusions of the FCCin its
Order, the BST/AT&T panel concluded that vertical switching features such
as Caller ID, Call Forwarding and Call Waiting need not be provided as part
of the local switching elenent. The panel reasoned that such features,
while technically provided in the central office, were not |ocal swtching
functions. The panel instead found that those functions were thenselves
retail services and should be made available as part of BST' s resale
service offerings. Accordingly, the panel established that such vertica
switching features should be priced at their respective retail prices |ess
t he whol esal e di scount .

(1) The BST Position
BST submtted coments urging the Conmission to affirmits findings on this

issue as set forth in its Oder of February 6, 1997. BST incorporated by
reference its Petition for Reconsideration filed in Docket 25704 wherein




BST addressed the issue of vertical services. The issues raised by BST in
that Petition for Reconsideration are discussed in nore detail below at B

(3)(b)(iii).

(1i) The AT&T Position

AT&T submtted witten coments concerning the issue of vertical services
and petitioned the Conmission to reconsider its decision concerning sane.
AT&T asserted that BST is required by the Act to provide all the vertical
features that are resident in a local swtch when AT&T purchases | ocal
swtching as an unbundled network elenment. AT&T maintained that these
features nust be priced as a part of the switch at wunbundled network
el ement rates. AT&T contended that pricing vertical features at the
whol esale rate would violate the Act's pricing provisions and the findings
of the FCCin its O der.

AT&T further maintained that consunmers would benefit if new entrants are
able to purchase vertical features as part of the swtch at cost-based
rates. According to AT&T, vertical features typically have |arge margins of
profit built into their retail price. Wien a new entrant purchases these
services at retail, it has little margin for price conpetition because it
must pay BST whol esale prices which are based on retail rates. Wen a new
entrant purchases these services as part of the local switching elenent at
cost-based rates, however, it will have a nuch greater margin w thin which
to conpete with BST. AT&T contended that the end result would be a | ower
price for consuners.

(ti1) The MCl Position

MCI also subnmitted comments on the issue of vertical services and sought
reconsideration of the Comm ssion's decision concerning sane. MI argued
that the Conmmi ssion's decision to allow BST to price "so called" vertical
features as retail services subject to the whol esal e di scount as opposed to
vertical features which are "part and parcel” of the local swtching
network el ement was entirely inproper and did not conport with the Act. M
further asserted that the use of revenue-requirenent based "enbedded cost™
standards would prevent the market from driving |ocal exchange rates to
econonmi ¢ costs and would violate the provisions of the Act which preclude a
determ nation of cost based on references to rate of return or rate base
pr oceedi ngs.

(1v) The DeltaCom Position




Del taCom submitted comments in which it contended that the Comm ssion's
February 6, 1997 Order in Docket 25703 violated the 1996 Act by requiring
conpetitors to separately purchase vertical features and capabilities which
are already included in BST's local swtching capabilities such as Call
Forwarding, Call Witing, and Caller ID. DeltaCom noted that the Act
defines network elenents as including all the "features, functions and
capabilities that are provided by nmeans of such facility or equipnent."” 47
US C 8 153(29). In 47 CFR 8 51.317(¢c)(1) (O (2), the FCC decided that the
basic | ocal switching function includes customcalling features.

Del taCom al so argued that the rates for the unbundled [ocal swtch already
i nclude the cost (plus a reasonable profit) of providing all the functions,
features and capabilities of the switch. According to DeltaCom the rate
for the swtch is not limted to the cost of having the switch provide dial
tone only - it includes the cost of having the switch provide every
feature, function and capability of the switch. Thus, requiring conpetitors
to purchase vertical features separately would require them to pay for
those vertical features twice - once when they purchase the unbundled
switch and again if they purchase vertical features. DeltaCom asserted that
requiring double paynent violated the Act's requirenents that all prices
for unbundled features be based on their cost. 47 U S C 8§ 251(d)(1).
According to DeltaCom the end result will be unreasonably high rates for
CONSUMers.

(v) The Worl dCom Position

Worl dCom noved the Conmission to reconsider its decision to allow BST to
price software features at retail rates mnus the wholesale discount.
Worl dCom asserted that the Act defined network elenents as including all
features, functions and capabilities that are provided by neans of such
facility or equipnent. WrldCom also noted that in 47 CFR § 51.317(c)(1)(C
(2), the FCC decided that the basic local swtching function included
custom calling features. WrldCom pointed out that the Comm ssion's O der
was contrary to the findings of the FCC on that issue.

Worl dCom al so asserted that the rates for purchasing the unbundled I ocal
switch include the cost of providing all the functions, features and
capabilities of the switch. Requiring the paynment of the resale rate m nus
the wholesale discount for any vertical feature of the service would
violate the requirenment that all prices for unbundl ed features be based on
their cost. 47 U S.C. § 252(d)(1). WrldCom asserted that new entrants who
utilize conplex network elenments commt to paying incunbent LECs their cost
from the underlying network. In exchange for assumng the simlar risk of
bearing the cost, new entrants should receive the full revenue stream to
recover cost as do the incunbent LECs.




(b) The Comm ssion's February 12, 1997 Order in Docket 25704

We adopted in full in our February 12, 1997 Order in Docket 25704 (at pp.
37-38), the GIE/ AT&T arbitration panel's recomendati ons concerning | ocal
switching and vertical services. The panel in that proceeding found that
| ocal switching provides, anong other things, dial tone for each line; Call

Waiting; Call Forwarding; proper routing of a call; access to AIN triggers
to custom zed call processing; creation of data necessary for custoner
billing; and the functionality to connect the appropriate originating |ines

or trunks wired to a desired termnating line, platformor trunk. The panel
further concluded that local switching also provides the capability for
data switching in addition to voice transm ssion capabilities. The panel
reasoned that vertical features and functions such as Call Witing and
Caller ID were an integral part of the switch's capability and, therefore,
were a part of the functionality of |ocal sw tching. The panel concluded
that the Act and the FCC s Order require that when a carrier purchases
| ocal swi t chi ng, these features, and all feat ures, functions and
capabilities of the switch are included in the price of the |ocal swtching
el enent .

(1) The GIE Position

In its Petition for Reconsideration concerning the Comm ssion's findings on
vertical services in Docket 25704, GIE contended that the Comr ssion's
February 6, 1997 Oder in Docket 25703 correctly determned that the
vertical features of the switch such as Caller ID, Call Forwarding and Call
Waiting are services, not network elenments. Therefore, such features need
not be unbundled and should be sold at prices determned by the resale
di scount rate. GIE contended that the FCC s Order wherein the FCC concl uded
that the price of the switch port included all the features and functions
of the switch was "ludicrous.” GIE accordingly urged the Conmm ssion to
adopt the findings concerning vertical services set forth in the
Comm ssion's February 6, 1997 Order in the BST/AT&T arbitration proceedi ng
i n Docket 25703.

(1i) The AT&T Position

AT&T submitted comments urging the Conmission to reaffirm the decision
reached in its February 12, 1997 Order on this issue. AT&T enphasized that
it should not be required to separately purchase vertical features and
functions (such as Call Forwarding, Call Waiting or Caller I1D) which are
included in GIE' s local switching capability. As stated by the GIE AT&T
panel, AT&T contended that these features are an integral part of the
functionality of local switching. Both the Act and the FCC require that
t hese functions, features and capabilities be included in the price of the
unbundl ed switch. According to AT&T, requiring it to purchase these
functions, features and capabilities separately would violate the Act and
the relevant pricing provisions of the FCCs Oder which have not been
stayed by the United States Court of Appeals for the Eighth Crcuit.




AT&T also asserted that the rates proposed by both AT& and GIE for
purchasing GIE' s unbundled switch already included the cost (plus a
reasonable profit) of providing all the functions, features and
capabilities of the switch. The rate for the switch is not Iimted to the
cost of having the switch provide dial tone only; it includes the cost of
having the switch provide every feature, function and capability of the
switch. Thus, requiring AT&T to purchase vertical features separately would
require AT&T to pay for those features twice - once when AT&T purchases the
unbundled switch and again if AT&T has to purchase unbundled features
separately.

AT&T asserted that the inposition of a requirement that it purchase
vertical features separately would increase the cost to Al abama consuners
and seriously inhibit, if not stifle altogether, the developnent of
conpetition in Alabama. AT&T asserted that vertical features are often
priced several hundred percent above cost. AT&T maintained that if the
Commi sison requires it to purchase these features at retail rates rather
than as part of the switch, AT&T will be forced to pay a rate that reflects
a 23 percent discount off a several-hundred percent inflated retail rate.
AT&T maintained that such a scenario would not allow for conpetition and
submitted that such features nust be sold at cost-based rates. AT&T
contended that any finding to the contrary would violate the Act, the FCC s
Order, and would inhibit the devel opnent of conpetition in Al abana.

(ti1) The BST Position

In its Petition for Reconsideration of the Conmm ssion's February 12, 1997
Order concerning this issue, BST contended that vertical services are
conpl ete tel ecommuni cati ons services offered at retail and should therefore
be provided at the whol esale discount. O herw se, consuners would | ose an
enornmous contribution to the nmaintenance of reasonably affordable | ocal
exchange rat es.

BST asserted that the Comm ssion's conclusions concerning vertical services
in its February 12, 1997 Oder in Docket 25704 were erroneous because
vertical services are not network elenments, but are instead conplete
t el ecomuni cati ons services that incunbents currently offer at retail to
custoners in Alabama. Such services should, therefore, be nade avail able
only at resale rates. BST enphasized that this issue is of great inportance
to the consuners of Al abama because, |ike business services, vertica
services provide an enornous contribution to the mai ntenance of reasonably
af fordabl e | ocal exchange rates. BST represented that it was crucial that
BST and GTE not | ose custoners for these services to resellers who are able
to avoid the Act's resale pricing provisions by engaging in resale under
anot her nane.




(c) Reconciliation of the Arbitration Oders concerning the issue of
Vertical Services.

As is apparent from the contrary conclusions reached by this Comm ssion
concerning the issue of wvertical services in the tw arbitration
proceedi ngs before us, we continue to find sone nerit in the positions
taken by both arbitration panels on this issue. However, after thorough
review of the Act and the FCC s Order, as well as all the argunents raised
in the coments and petitions for reconsideration on this issue, we are
persuaded that the conclusions reached on this issue in Docket 25704 are,
with one exception as noted below, correct. The Act clearly establishes
that vertical services are part of the local swtching network elenent
since network elenments, by definition, include features, functions and
capabilities that are provided by neans of that facility or equipnent. See
47 U.S.C. 8 153(29). Such a result is also consistent with the findings of
the FCC in its Oder at § 412-414. W also find persuasive the FCC s
conclusion therein that the availability of vertical swtching features
through resale does not renpbve such features from the definition of a
network elenent. We believe that ILECs should nake vertical swtching
features avail able pursuant to the resale pricing provisions of the Act for
conpetitors who do not desire to purchase the unbundled |ocal swtching
el ement. We concur, however, with the FCC s assessnent at 9 413 of its
Order that such retail availability of vertical swi tching features does not
inmplicitly renove those features from the Act's definition of "network
el enent . "

Based on the foregoing, we are conpelled to conclude that when | ocal
swtching is purchased as an unbundled network elenent pursuant to 47
US C 8 251(c)(3), the pricing provisions of 47 U S. C 8§ 252(d)(1) shall
apply and vertical services shall be included in the price of the unbundl ed
switching elenent at no additional charge. W do, however, recognize one
not abl e exception to our conclusion on this matter where the BST/AT&T
arbitration proceeding is concerned. Mre specifically, we conclude that
when AT&T i s purchasing unbundl ed network el ements from BST and reconbi ni ng
those elenments to replicate a BST retail service, AT&T's purchase of the
unbundl ed local switching elenent will not include the vertical features
and functions of the switch. In that scenario, AT&T will be subject to the
retail pricing provisions of 47 U S.C §8 252(d)(3) and nust accordingly pay
the retail rate for all tariffed vertical services |ess the wholesale
di scount. Vertical services which are not in the retail tariff but which
can nonetheless be provided by the switch wll be available at no
addi ti onal charge, however. This exception and the supporting justification
therefore is nore fully explained at B.(4)(c)(iii) herein (at p.30). IT IS
TO ORDERED BY THE COWM SSI ON.

(4) Reconbination of Unbundled Network Elenments (BST/AT&T - [|ssue 15;
GITE/ AT&T - |ssue 16).

(a) The Conmm ssion's February 6, 1997 order in Docket No. 25703 (BST/ AT&T)




The Comm ssion's February 6, 1997, Oder in the BST/AT&T arbitration
proceeding (at pp. 42-44) adopted in full the recomendations of the three-
menber arbitration panel concerning the reconbination of unbundl ed network
el enents. As was recogni zed by the BST/ AT&T panel, the issue regarding the
reconbi nati on of unbundled network elenents is one of the nobst critical
issues to be considered in the entire arbitration process. The pane
recogni zed that 47 U S.C. 8 251(c)(3) requires |ocal exchange carriers to
provi de unbundl ed access in a manner that allows requesting carriers to
conbi ne unbundl ed el enents for the purpose of providing teleconmunications
services. The pricing standard for such individual, discreet elenments is
established by 47 U S. C. 8§ 252(d)(1).

The panel also enphasized, however, that 47 U S C. 8 251(c)(4) requires
that retail services be offered for resale at wholesale rates, in
accordance with the pricing standards established in 47 U S. C. 8§ 252(d)(3).
The panel then determ ned that the issue was not whether AT&T coul d conbine
network elenments, but what they should pay when those elenents are
reconbi ned/ rebundled in a manner that duplicates or recreates an existing
BST retail service. The panel noted that the Act does not specifically
address the rebundling/replication issue, nor is there an articulated
pricing standard in the Act which governs situations when unbundl ed network
el ements are sinply reconbined to duplicate or recreate an existing retai
servi ce.

It was the panel's assessnent that the acceptance of AT&T's position that
unbundl ed network el enments can be purchased pursuant to the cost-plus terns
of 47 U S.C. 8§ 251(d)(1) and reconbined in a manner that sinply replicates
an existing BST resale service would allow AT&T to circunmvent the Act's
retail pricing standards found at 47 U S.C. 8§ 252(d)(3). The panel reasoned
that it was illogical to conclude that Congress provided for the resale of
LEC retail services and at the sanme tine provided a nechanismto circunment
its resale provisions through the "unbundling and rebundling/reconbination"
of individual network el enents.

Qur February 6, 1997 Oder accordingly stated that the reconbination of a
| oop and port is indistinguishable fromretail |ocal service and therefore
should be priced under the resale provisions of the Act. W noted that
ignoring the resale provisions of the Act would yield results contrary to
the totality of the Act's requirenents. W in essence adopted the panel's
decision to treat this issue as one affecting the pricing of reconbined
el ements. Based on that prem se, we noted that AT&T would be permtted to
purchase unbundled network elenments from BST pursuant to the pricing
standards of 47 U S C. 8 252(d)(1) when such elenments were utilized in
conjunction with their own network elenments to provide new, simlar or
different services fromthose provided by BST. However, in situations where
AT&T sinmply reconbines unbundled network elenents purchased from BST,
without wutilizing their own substantive network elenents, to provide
essentially the sane retail service as BST, we concluded that AT&T nust
conpensate BST at the retail rate |level |less the whol esale discount. BST
was accordingly ordered to develop and submt to the Commssion its
proposed procedures to identify instances of rebundling within 90 days from
the date of the February 6, 1997 Order.




(1) The BST Position

BST submtted coments urging the Conmssion to affirmits February 6, 1997
decision adopting the three-nenber panel's recommendations concerning
rebundling. BST asserted that the February 6, 1997 Oder «correctly
addressed the rebundling issue on both policy and Ilegal grounds. BST
incorporated, by reference, its Petition for Reconsideration submtted in
Docket No. 25704 and the argunments raised therein concerning the issue of
rebundl i ng. Those argunents are summari zed herein at B.(4)(b)(iii).

(1i) The AT&T Position

AT&T urged the Conmm ssion to reconsider its decision requiring AT&T to pay
whol esal e rates when it purchases unbundl ed network elenents from BST and
conbines them in a manner that duplicates an existing BST retail service
AT&T contended that the Comm ssion's position in this regard was contrary
to both the Act and the FCC s Oder. AT&T requested that the Comm ssion
issue an Order requiring BST to sell AT&T unbundled network elenents at
cost-based rates regardl ess of how AT&T chooses to conbine those el enents.
It was AT&T's position that the Act clearly specifies that the rates for
unbundl ed network el enments nust be based on cost. 47 U . S.C. § 252(d)(1).

AT&T further noted that the FCC specifically found that a new entrant may
purchase and conbi ne unbundl ed network elenents in any manner it chooses
wi thout providing any elenents of its owm. 47 C.F.R 88 51.309(a) and
51. 315(c); FCC Order No. 96-325, 11 292, 296. AT&T contended that the cited
provisions of the FCCs Oder had not been stayed by the United States
Court of Appeals for the Eighth Crcuit and that permtting BST to price
conmbi nations of unbundled network elenents at retail rates woul d,
therefore, violate currently valid provisions of the FCC s O der.

AT&T took exception to the Commi ssion's conclusion that the conbination of
the loop and port is indistinguishable from local retail service. AT&T
asserted that the |oop-port conbination differs in structure, pricing, risk
and flexibility from basic services available for resale. AT&T contended
that resellers are restricted to providing exactly the sanme service which
BST offers, while a new entrant purchasing unbundled elements is not so
restricted because it can offer all the services nade possible by the
purchase of those elenents and can provide additional features and new
services to consuners which BST does not provide. AT&T further asserted
that even if a new entrant initially purchases unbundl ed network elenents
and recreates a service offered by BST, it has the ability to innovate and
offer new or additional services and to substitute its own facilities for
one or nore of the elenents at a later tine.




AT&T noted that the Act provides both for resale and the purchasing of
unbundl ed network elenments. AT&T contended that BST's position that a new
entrant could only use BST's unbundled network elenents if it had already
built facilities of its own to provide network elenment functions
eviscerated the provisions of 47 US C 8 251(c)(3) by requiring new
entrants to either resell BST's services or deploy their own facilities.
AT&T noted that such a result was clearly outside the intent of the Act.

AT&T contended that if new entrants are forced to incur the enornous
capital expense of deploying their own switches or loops in order to
purchase unbundl ed network elenents, conpetition is unlikely to ever cone
to anyone in Al abama other than residents of |arge netropolitan areas. AT&T
therefore urged the Commi ssion to revise its position concerning rebundling
to permt AT&T to purchase unbundl ed network elenents at cost-based rates
regardl ess of how AT&T chooses to conbi ne those el enents.

(tii) The A .G 's Position

The Attorney General urged the Conmmission to reject the reasoning of the
arbitration panel in this proceeding concerning the resale pricing of
conbi nations of network elenents. The A G asserted that the Conmm ssion
must allow new entrants to choose anong the different entry alternatives
available in the Act in order for Alabama consuners to receive the
conpetitive benefits intended with the pronulgation of the Act. According
to the A G, Alabama consuners wll continue to pay nonopoly-based, as
opposed to cost-based, rates if the Conm ssion adheres to its existing
deci sion concerning the reconbination of unbundled network elenents and the
pricing thereof.

(iv) The MCl Position

MCI urged the Commission to reconsider its decision on the issue of
rebundling, stating its strong disagreenent with the conclusions reached by
the Conm ssion on that issue. MIl asserted that the Act clearly requires at
47 U.S.C. 8 251(c)(3) that BST provide unbundled network elenents "in a
manner that allows requesting carriers to conbine such elenents in order to
provi de such tel ecomunications service." 47 U S. C. 8 252(d) sets pricing
standards for unbundl ed network el enments and nakes clear that the unbundl ed
network elenments that BST is required to nmake available to MCl for possible
conbi nati on nust be priced "based on the cost (determ ned w thout reference
to a rate of return or other rate-based proceeding) of providing the
interconnection or network elenent ..." MI contended there was no
anbiguity in the Act regarding BST's obligation to nake unbundl ed network
el enents available to MCI so as to allow M to conbine those elenents to
provi de a tel econmuni cati ons servi ce.




Simlarly, MI asserted there is no anbiguity regarding the price for
unbundl ed network el enents, which nust be based upon cost plus a reasonable
profit. M also noted that the FCC s Order, at Y 317-341, affirnmed MI's
and AT&T's interpretation of the Act concerning the issue of rebundling.

As a practical matter, MI noted that the opportunities avail able through
reconbi nation of network elenments will certainly be different from those
that wll be enjoyed by new entrants who enter the market through pure
resale. According to MI, this discrepancy in opportunity will primarily
result fromthe fact that carriers using solely unbundled network el enents
as conpared with carriers purchasing services for resale wll have greater
opportunities to offer services that are different from those offered by
the i ncunbent LECs. The ability to package and market services in ways that
differ from the incunbent LEC s existing service offerings increase the
requesting carriers' ability to conpete against the incunbent LEC to the
benefit of its custoners.

MCI noted that the vast mmjority of other state conm ssions which had
al ready addressed the issue of rebundling in arbitration proceedings
reached results consistent with the position advanced by MI and AT&T
herein. MI accordingly urged the Commi ssion to reconsider and anmend its
decision regarding the conbination of wunbundled network elenents. In
particular, M enphasized that unbundl ed network elenments nust be priced
according to their cost plus a reasonable profit. MI also strongly urged
the Comm ssion to reconsider its decision requiring BST to identify
i nstances of rebundling.

(v) The Sprint Position

Sprint urged the Comm ssion to reconsider the portions of its decision on
the issue of rebundling which require AT&T to purchase unbundl ed network
el emrents at whol esal e rates when those elenents are reconbined to provide a
service simlar to BST's retail service offerings. Sprint recomrended that
the Comm ssion instead adopt the decision on the rebundling issue reached
in its February 12, 1997 Oder in Docket 25704, wherein the Conm ssion
concluded that AT&T should be permtted to conbine unbundled network
elenments in any manner it chose and to purchase conbinations of unbundl ed
network el enents at unbundl ed network el ement rates.

Sprint also contended that the pricing structure established in the
BST/ AT&T arbitration ignored the risks and obligations that the purchaser
of network elenments for reconbination nust assunme. Like AT&T, Sprint
asserted that recreating a service from unbundl ed network el enments required




special skills and expertise and involved increased risk over the pure
purchase of services for resale. The purchaser of unbundled |oops for
reconbi nation should be conpensated for assum ng such risks through the
purchase of unbundled network elenents priced pursuant to the cost-plus
basis established at 47 U.S.C. 8 252(d)(1).

(vi) The Del taCom Position

In its petition for reconsideration of the Conmm ssion's decision concerning
rebundling, DeltaCom asserted that the Act requires BST to provide
"unbundl ed network elenents in a manner that allows requesting carriers to
conbi ne such elenents in order to provide such tel ecommunications service."
47 U S.C. 8 251(c)(3). DeltaCom also asserted that the Act specifically
requires that the conbination of the network elenments be priced at
unbundl ed network elenment rates. 47 US C 8§ 252(d)(1). The Act's
provisions for pricing of unbundled network elenents, 47 U S . C. 8§ 252(d)
(1), specifically applies to 47 US. C 8§ 251(c)(3), the provisions
regardi ng conbi nations of elenents. Resale prices are not cost based, as
required by 47 US C 8§ 252(d)(1). In DeltaComis view, requiring the
pricing of retail conbinations of wunbundled network elenents as a retail
service therefore violates the Act.

DeltaCom al so asserted that the Conm ssion's February 6, 1997 Oder was
contrary to the conclusions reached by the FCC in its Oder. The FCC
specifically prohibited restrictions on a conpetitor's ability to conbine
unbundl ed network elenments in any way it chooses, including the recreation
of existing services. The FCC further specified that conpetitors should be
able to purchase any conbination of elenents w thout having to provide any
of their own elenents. 47 CF. R 8§ 51.309(a) and 51.315(c), FCC Order No.
96 - 325, 9T 292, 296. DeltaCom asserted that those provisions of the FCC s
Order have not been stayed by the United States Court of Appeals for the
Eighth Grcuit.

Del taCom concluded that the Comm ssion's Oder, as it now stands, wll
prevent consuners in Alabama from receiving the benefits of conpetition.
Del taCom accordingly wurged the Commssion to reconsider its decision
concerning the rebundling of network el enments and the pricing thereof.

(vii) The Worl dCom Position

In its Petition for Reconsideration of this issue, WrldCom also asserted
that the Comm ssion's findings concerning unbundled network elenents were
contrary to 47 U S.C. 8§ 251(c)(3), which requires BST to provide unbundl ed




network elenents "in a manner that allows requesting carriers to conbine
such elenents in order to provide such teleconmunications service."
Worl dComi's supporting legal argunments in this regard were virtually
identical to those raised by DeltaComi medi ately above.

Worl dCom asserted that there is a very real distinction between providing
| ocal service through resale and providing it through a reconbination of
unbundl ed network elenents. According to WrldCom there are very rea
financial risks associated with purchasing unbundl ed network el ements which
will drive new entrants to devel op products which are conpetitive with the
services offered by incunbent LECs. Conpetitive entrants who accept the
burden and associ ated risks of purchasing unbundl ed network el enments shoul d
be allowed to purchase those el enents consistent with the provisions of the
1996 Act.

(b) The Conmm ssion's February 12, 1997 Order in Docket 25704 (GTE/ AT&T)

In our February 12, 1997 Oder in Docket No. 25704 (at pp. 40-41), we
adopted in full the GIE/ AT&T arbitration panel's recommendati on that GIE be
prohibited from restricting or limting AT& in any way from conbining
unbundl ed network elenments. W also adopted the panel's conclusion that
AT&T should be allowed to purchase conbinations of unbundled network
el ements at unbundled network elenent rates. The panel premsed its
conclusions on the Act's express requirenent that incunbent LECs such as
GIE "provide such wunbundled network elenents in a manner that allows
requesting carriers to conbine such elenents in order to provide such
tel ecommuni cations service." 47 U S . C.A 8 251(c)(3). The panel noted that
the Act specifically requires that conbinations of network elenents be
priced at unbundl ed network elenment rates. 47 U.S.C. § 252(d)(1).

The GIE/ AT&T panel al so found persuasive the provisions of the FCC s O der
which state that a new entrant may purchase and conbi ne unbundl ed network
elenments in any way it chooses, including the recreation of existing
services. 47 C F.R 8851.309(a) and 51.315(c); FCC Order No. 96-325, 11
292, 296. The panel concluded that there was sinply no nerit to GIE s
argunents that it could restrict AT&T's ability to conbine network
el enent s.

(1) The GIE Position

GTE contended that the Comm ssion should reconsider its decision concerning
the reconbination of unbundled network elenments in this proceeding and
adopt the decision it reached on that issue in its February 6, 1997 O der
in Docket No. 25703, the BST/AT&T arbitration proceeding. Specifically, GTE
urged the Comm ssion to adopt in Docket 25704 the position that AT&T nust
pay the retail service rate mnus the whol esal e di scount when it purchases
unbundl ed network elenments and conbines them in such a manner as to
replicate an existing GIE retail service offering. GIE asserted that such a
deci sion by the Comm ssion would be consistent with the positions of other




state conm ssions such as Ceorgia and Louisiana. As a result, AT&T would
have to provide its own switching or other substantial functionality or
capability to obtain unbundled network elenents at the unbundled network
el ement pricing standards. Wen AT&T orders unbundled network elenments to
replicate an existing retail service, GIE asserted that the resale pricing
provi sions should control. GIE maintained that it was clear that Congress
intended to pronote conpetition through both resale and facilities-based
conpetition. To interpret the Act in a manner that effectively elimnates
one method of conpetition, e.g. resale, from the Act, as was done by the
Comm ssion in Docket No. 25704, was clearly contrary to the intent of the
Act. Such an interpretation would suggest that Congress envisioned
conpetition by arbitrage - an interpretation for which there is no rational
basi s.

(1i) The AT&T Position

AT&T submtted comments urging the Commssion to affirm the findings it
reached on this issue in its February 12, 1997 Order. AT&T asserted that
the GIE/ AT&T arbitration panel's recommendations as adopted by the
Comm ssion in that order conported with the plain requirenents of the 1996
Act. AT&T maintained that any decision on the reconbination of unbundled
network elenents issue other than the decision reached by the panel and
adopted by the Commi ssion would violate the Act. AT&T contended that the
Act clearly prohibits GIE from restricting AT&T's ability to conbine
unbundl ed network el enments in any manner AT&T chooses.

The Act requires GIE to "provide such unbundled network elenents in a
manner that allows requesting carriers to conbine such elenents in order to
provide such teleconmunications service." 47 U S.C. 8§ 251(c)(3)(enphasis
added). According to AT&T, the words in the Act could not be nore clear -
the Act specifically requires that conbinations of network elenments be
priced at wunbundled network element rates rather than resale rates. 47
USC 8§ 252(d)(1). AT&T noted that the section of the Act which

establishes the rates for unbundled elenents - 8§ 252(d)(1) - specifically
refers to the section of the Act containing the conbinations provision
identified above - 8§ 251(c)(3). Thus, requiring that conbinations of

network el enents be priced as a retail service would violate the Act.

AT&T represented that this result was also required by the FCC Order. The
FCC Order specifically prohibits any LEC fromrestricting AT&T's ability to
conbi ne unbundl ed network elenents in any way it chooses, including the
recreation of existing LEC services, and also requires that AT&T be able to
purchase any conbination of elenents w thout having to provide any of its
own elenents. 47 C.F.R 88 51.309(a), and 51.315(c); FCC Order No. 96-325
191 292, 296




AT&T asserted that this part of the FCC Order had not been stayed by the
United States Court of Appeals for the Eighth Crcuit. AT&T represented
that contrary to argunents nade by GIE, the Eighth Crcuit did not stay all
parts of the FCC Order related in any way to pricing. The Eighth Crcuit
only stayed specifically enunerated rules pronulgated by the FCC. None of
the rules stayed by the Eighth Crcuit include the provisions of the FCC s
Order addressing the conmbining of network elenments. Thus, any decision
ot her than the decision of the Panel on this issue would violate a part of
the FCC Order which has not been stayed.

AT&T asserted that GIE s underlying argunents would require AT&T and all
new entrants to purchase their own facilities before such new entrants
could ever purchase network elenments from GIE. According to AT&T, GIE' s
interpretation of the Act would eviscerate the provisions of the Act
providing for the conbination of unbundled network elenments as a neans of
providing service and |eave new entrants with only two avenues of entry:
resale of a GIE service or building new facilities. AT&T contended that
under GIE's view, it was unlikely that new entrants would be able to
provi de service to rural custoners in Al abama, |eaving those custoners wth
very few service options. AT&T asserted that if GIE s position on the issue
of rebundling were adopted, it would not be likely that conpetition would
come to rural residential custonmers in Alabama in the near future.

(ti1) The BST Position

BST also submtted a Petition for Reconsideration on the rebundling issue
as addressed in the Comm ssion's February 12, 1997 Oder. BST contended
that the Comm ssion's decision in that Order would allow AT&T to avoid the
resale pricing rules of the Act through what BST ternmed "sham unbundling."
BST clained that such "sham unbundling” would underm ne a key goal of the
1996 Act - the pronotion of facilities-based conpetition.

BST asserted that access to discrete network el enments at special prices was
intended only to allow new entrants to conbine sone of their own facilities
with existing facilities of incunbent LECs. BST maintained that "sham
unbundling" would nmake the resale pricing provisions of the Act
meani ngl ess, a result which would be contrary to the established rules of
statutory construction.

BST further t heorized that, in enacting the 1996 Act, Congr ess
intentionally crafted specific limtations on the use of resale as a neans
of entering local telephone markets. The statute created a pricing
mechani sm to be used for the purchase of conplete services for retail that
is quite different from the nechanism used to purchase unbundl ed network
el ements. According to BST, this distinct pricing nechanism for resale




serves several cruci al pur poses: It provides incentives for true
facilities-based conpetition; it prevents incunbents from suffering massive
| osses of revenue through regulatory ganmesmanship; and ultimately it
protects many of the residential and rural consuners of Al abama from severe
har m

BST nmintained that wunder the Conmm ssion's current decision in Docket
25704, AT&T may avoid the Act's resale pricing rules through "sham
unbundling” - purchasing discrete network elenents from GIE and then,
wi t hout adding any of their own facilities, rebundling theminto a conplete
retail service which replicates GIE s retail service offering. BST asserted
that such a result would be inequitable and contrary to what Congress
i nt ended.

According to BST, Congress required incunbent LECs |ike GIE and BST to
"offer for resale any telecomunications service that it provides at
retail."” 47 U S.C. 8 251(c)(4). New conpetitors are thus allowed to
purchase conplete retail services including basic telephone services from
i ncunbent | ocal exchange carriers.

Congress separately required the incunbent |ocal exchange conpanies to sel
conpetitors access to unbundl ed network elenents. 47 U S.C. 8 251(c)(3). By
allowi ng conpetitors to buy access to such discreet network elenents, the
Act gave new entrants the latitude to conbine sone of their own facilities
with existing facilities to create new services that would be conpetitive
with the incunbent's services.

According to BST, Congress provided different pricing nmechanisns for these
two distinct ways of entering local markets. Congress directed that
existing retail services be priced to resellers at retail rates charged to
subscribers less only those costs that will be avoided by the incunbent
| ocal tel ephone conpany as a result of selling to the reseller and not a
consunmer. 47 U S.C. 8 252(d)(3). In contrast, Congress required that
unbundl ed network elenent prices be based not on retail prices but instead
on the actual cost of the individual elenments to the incunbent to which a
reasonabl e profit could be added. 47 U.S.C. § 252(d)(1).

Accordingly, BST nmintained that Congress allowed new entrants to avoid
payi ng the subsidy enbedded in the retail rates for business service only
if they used sone of their own facilities. BST asserted that it was the
intention of Congress that if entrants conbined sone of their own
facilities with additional network el enments provided by the incunbent, the
new entrants could obtain the network elenents they needed at cost-based
prices. BST represented that the distinct pricing nechanisns for resale and
network elenments were thus intended to spur true facilities-based




conpetition and to create real efficiencies for consuners.

(c) Reconciliation of the Arbitration Oders Concerning the Rebundling of
Net wor k El enments |ssue

(1) Background

As noted by the BST/AT&T panel, resolution of this issue is perhaps the
most critical task facing this Commssion in both of the arbitration
proceedi ngs before us. It is also likely that the decision we reach herein
will have a mjor inpact on interconnection negotiations which are
currently under way but have not reached the point of formal arbitration.
We have thus approached the resolution of this matter with great diligence.

W would note at the outset that there is no anbiguity in the 1996 Act
concerning whether limtations my be placed on the ability of new entrants
to reconbine unbundled network elenments. The Act plainly prohibits such
restrictions on the reconbination of unbundled network elenents. The Act
i nposes on incunbent LECs the duty to "provide unbundl ed network elenents
in a manner that allows requesting carriers to conbine such elenents in
order to provide such telecomrunications service." 47 US. C. 8§ 251(c)(3).
Thi s inescapable conclusion is further fortified by the FCC, which found in
its Order that a new entrant nay purchase and conbi ne unbundl ed network
elenments in any way it chooses, including the recreation of existing
services. 47 C.F.R 88 51.309(a) and 51.315(c); FCC Order at {1 292, 296.

(i) The Pricing of Reconbinations of Unbundled Network Elenents and
Conpetitive Concerns

VWiile the ability of a new entrant to reconbi ne unbundl ed network el enents
in any manner it chooses is indisputable, the pricing provisions that
govern instances where new entrants reconbine unbundl ed network elenents
purchased from an incunbent LEC to provide a service which replicates an
existing resale service offered by that LEC is a matter that is wdely
di sputed. BST vehenently asserts that reconbinations of unbundled network
el ements which constitute resold services offered by BST should be priced
pursuant to the retail pricing provisions of 47 US. C. 8 252(d)(3) as
opposed to the unbundl ed network elenment pricing guidelines of 47 U S.C. 8§
252(d)(1). In its Petition for Reconsideration on this issue, GIE has
indicated its concurrence with the "pricing" approach taken by BST. This
represents sonething of a departure from GIE' s approach to this issue in
the arbitration proceedi ngs wherein GIE essentially argued that AT&T shoul d
not be allowed to reassenble network el enents to avoid purchasi ng whol esal e
of ferings from GIE.




On the other side of the local service equation, AT&T, MI, Sprint,
Del taCom and Worl dCom argue that the Act allows new entrants to reconbi ne
unbundl ed network elenents in any manner they choose. Further, they argue
that wunbundled network elenments which are reconbined may be purchased
pursuant to the unbundl ed network el enment pricing provisions of 47 U S.C 8§
252(d)(1).

State Comm ssions across the country have reached varying conclusions
concerning this nost controversial issue. W are cognizant, however, that
the State Conmm ssions of Georgia, Louisiana, South Carolina, North
Carol i na, Tennessee, and M ssi ssi ppi In re: Petition by MI for
Arbitration ... Docket 6865-U at 28-29 (Ceorgia Public Service Comm ssion,
Dec. 17, 1996); In re: Interconnecton Agreenent Negotiations, Docket U
22145 at 39 (Louisiana Public Service Comm ssion, January 8, 1997); In re:
Petiton of AT&T Communi cations of the Southern States, Inc. for Arbitration
of an Interconnection Agreenent wth Bell South Tel ecomrunications, Inc.,
Docket No. 96-358-C, Order No. 97-189 (Public Service Comm ssion of South
Carolina, March 10, 1997); In re: Petition of AT&T Comrunications of the
Southern States, Inc. for Arbitration of Interconnection with Bell South
Tel ecommuni cations, Inc., North Carolina Uilities Comm ssion; Docket No.
P. 140, Sub 50. at 31; In re: Petition of M Tel ecomrunications Corporation
for Arbitration of Interconnection with Bell South Tel ecomruni cations, Inc.,
North Carolina Uilities Conm ssion Docket No. P-141, Sub.29, at 31; In Re:
In the Matter of the Interconnection Agreenment Negotiations Between AT&T
Communi cations  of the South Central St at es, I nc. and Bel |l Sout h
Tel ecommuni cations, Inc., Docket No. 96-AD 0559 (M ssissippi Public Service
Comm ssion, March 10, 1997). have generally ruled in favor of the BST and
GTE position on this issue.

Qur decision on this issue is predicated on what we perceive as the primary
underlying objective of the Telecommunications Act of 1996. It is our
belief that all of the provisions established in the Act were pronul gated
to encourage conpetition in the tel econmunications industry by placing the
vari ous teleconmunications carriers in this heretofore wdely segnented
industry in an equally conpetitive position. W nust, therefore, carefully
evaluate the conpetitive position of the telecomunications carriers that
are parties to the arbitration proceedi ngs before us.

(1i1) Reconbi naton of Unbundl ed Network El ements in Docket 25703 (BST/ AT&T)

It is widely known that AT&T's primary business since Divestiture has been
the provision of interstate and interLATA |ong distance tel ecommunications
services. BST on the other hand has, since D vestiture, been primarily
engaged in the provision of |local telephone service and intralLATA |ong
di stance service. Although the long-term goal of the 1996 Act is to allow




AT&T and BST to conpete in each other's traditional nmarkets, certain
statutory safeguards and conditions in the Act currently prevent these two
t el ecommuni cations giants from conpeting in each other's markets on equal
footing. Most notably, BST nust neet the conpetitive requirements
established by 47 U S.C. 8§ 271(c) prior to seeking authority to provide in-
region interLATA service in conpetition with AT&T. On the other hand, AT&T
is prohibited by 47 US. C 8§ 271(e)(1) from jointly marketing telephone
exchange service obtained from BST through the resale provisions of 47
US C 8 251(c)(4) with its interLATA service offerings until BST obtains
authority to provide in-region interLATA service or three years have passed
since the adoption of the 1996 Act.

The end result of the aforenentioned safeguards is that BST wll, prior to
its obtaining in-region interLATA authority, be sonewhat vulnerable if AT&T
is allowed to reconbi ne unbundl ed network elenents to replicate an existing
BST retail service at unbundled network elenent rates. Since AT&T woul d
technically not be reselling such replicated services pursuant to 47 U S. C
§ 251(c)(4), it could evade the purposes and intent of the joint marketing
restrictions of the Act unless the Comm ssion specifies that reconbined
unbundl ed network elenents which replicate existing BST retail services
will be governed by the Act's resale pricing provisions and accordingly
priced at retail rates m nus the whol esal e di scount.

Due to the above-noted conpetitive concerns, we find the argunents advanced
by BST concerning the reconbination of unbundled network elenments and the
pricing of those elenents persuasive. W therefore affirm in part our
previous decision concerning this matter as set forth in our order of
February 6, 1997 in Docket 25703 (at pp. 42-44). Mre specifically, we
affirm our decision therein that AT&T wll be permtted to purchase
unbundl ed network elenents from BST pursuant to the cost-based pricing
standards of 47 US. C. 8 252(d)(1) when such elenents are used in
conjunction with AT&T's own network elements to provide new, simlar or
different services from those offered by BST. If, however, AT&T sinply
reconbi nes unbundl ed network el enents purchased from BST without wutilizing
their own network elements to provide substantial functionalities or
capabilities, AT&T nust pay the retail rate for such replicated service
| ess the whol esal e di scount because AT&T will be providing essentially the
sanme retail service as is offered by BST. Operator services are not
consi dered a substantive functionality or capability.

We nust, however, nodify our previous holding on this issue as set forth in
our February 6, 1997 Oder in one mgjor respect. W find that the
previously discussed conpetitive positions of AT& and BST wll be
substantially altered when BST obtains in-region interLATA authority from
the FCC. BST's receipt of in-region interLATA authority will allow it to
conpete equally with AT&T on an interLATA basis and balance its local and
Il ong distance concerns, al beit subject to the separate affiliate
requirenents of 47 U.S.C. 8§ 272. AT&T, on the other hand, will no |onger be
subject to the joint marketing restrictions inposed by 47 US.C. 8 271(e)




(1) and will not be evading the requirenents of the 1996 Act by rebundling
network elenents to replicate BST services and marketing such service
jointly with its existing interLATA service. W accordingly nodify our
deci sion of February 6, 1997 in Docket 25703 to reflect that upon BST s
recei pt of in-region interLATA authority, we wll revisit our conclusions
arrived at herein where the BST/AT&T arbitrati on proceedi ng i s concerned.

We recogni ze that disputes concerning whether or not AT&T is replicating an
existing BST retail service offering are bound to ensue. Accordingly, we
note that AT&T' s purchase and reconbination of unbundled network elenents
to produce a service available in BST's retail tariff on the date of the
i nterconnection agreenent executed by AT&T and BST wll create a
presunption that AT&T is reselling an existing BST service for purposes of
pricing, collection of access and subscriber |ine charges, use and user
restrictions in BST's retail tariff and the joint marketing restrictions of
the Act. AT&T may overcone this presunption by denonstrating that, in
addition to unbundl ed network el enments purchased from BST, it is utilizing
its own substantive functionalities and capabilities to provide service.
Substantive functionalities and capabilities are herein defined to be
features such as loop, switch, transport or signalling links. As noted
previ ously, ancillary services such as operator services are not
consi derative substantive functionalities or capabilities.

G ven the above reasoning concerning AT&T's rebundling of network elenents
purchased from BST to replicate BST retail services, we feel conpelled to
revisit the issue of vertical services as addressed at B.(3)(c), herein (at
pp.17-19). W affirm our general conclusion that when local switching is
pur chased as an unbundl ed network el enent pursuant to 47 U S.C. 8§ 251(c)(3)
the pricing provisions of 47 U S C § 252(d)(1) shall apply and verti cal
services shall be included in the price of the local switching elenent at
no additional charge. W recognized an exception to this conclusion,
however , for pur poses of t he BST/ AT&T arbitration pr oceedi ng.
Specifically,we noted that when AT&T purchases unbundl ed network elenents
from BST and reconbines them in a nmanner which replicates an existing BST
retail service, the resale pricing provisions of 47 US. C 8§ 252(d)(3)
shall apply. In that scenario, vertical services nust also be purchased
pursuant to their tariffed retail rate |less the wholesale discount. This
exception is based on the conpetitive concerns discussed above, and w |
cease to be recognized by this Commi ssion at such tinme as the Comm ssion
decides that it is no |onger necessary for AT&T to pay retail prices mnus
t he whol esal e di scount when it reconbines unbundl ed network elenents in a
manner that replicates a BST retail service.

(1v) Reconbination of Unbundl ed Network El enments in Docket 25704 (GIE/ AT&T)

Wth regard to our decision on this issue as set forth in our February 12,
1997 Order in Docket 25704 (at pp. 40-41), we are again guided by the 1996




Act's underlying objective of placing conpetitive telecomunications
carriers on equal footing. Unlike BST, GIE is not subject to many of the
Act's conpetitive safeguards such as the in-region interLATA restrictions
of 47 U S.C. 8§ 271. In fact, GIE is already providing in-region interLATA
service in direct conpetition wth AT&T. GIE is accordingly in a position
to balance its Jlocal and long distance operations in the face of
conpetitive forces. Accordingly, the conpetitive concerns present in the
BST/ AT&T arbitration are not a pressing concern in the GIE AT&T
arbitration. W therefore conclude that it is entirely appropriate to
affirm our finding on the issue of rebundling in the GIE/ AT&T arbitration
as set forth in our Oder of February 12, 1997. Mre specifically, we
affirm our previous position that GIE be prohibited from restricting or
[imting AT&T in any way from conbi ni ng unbundl ed network el enents and t hat
AT&T should be allowed to purchase reconbinations of unbundled network
el ements at unbundl ed network el ement rates.

(v) Concl usion

W are aware that the decisions reached herein do not fully reconcile the
rebundling issue in the two arbitration proceedings. W nonethel ess stand
by our previously expressed belief that differing circunstances dictate
different arbitration results. W will continue to perform our traditional
function of overseeing the tel ecommunications industry in Al abama and wil |
take whatever actions our nonitoring efforts reveal are necessary to
pronote conpetitive equality and fairness to all teleconmunications
carriers while ensuring that the consunmers of Al abana receive the best
t el ecomruni cati ons services and opportunities available. IT IS SO ORDERED
BY THE COW SSI ON

(5) Appropriate Wol esale Rates (BST/AT&T - Issues 21 and 22; GTE AT&T -
| ssues 22, 23, 24)

(a) The Comm ssion's February 6, 1997 Order in Docket 25703 (BST/ AT&T)

In our February 6, 1997 Oder in Docket 25703 (at pp. 57-60), the
Comm ssion adopted the results of the avoided cost analysis perforned by
the three-nenber BST/AT&T arbitration panel. More specifically, the
Comm ssion adopted the panel's conclusion that the appropriate interim
whol esal e discount rate for both BST residential and BST business services
was 17 percent. The panel noted that the interim wholesale discount rate
established was subject to the findings subsequently reached by the
Comm ssion in its pending resale proceedings in Docket 25677.

In arriving at its interim wholesale discount rate, the arbitration pane
made nunerous key assunptions. Mst notably, the panel assigned 90 percent




of the cost in accounts 6612 (sales) 6613 (product advertising) and 6623
(services) as avoided; and 25 percent of the cost for account 6611 (product
managenent) as avoided. Consistent with its recommendation requiring BST to
route AT&T custoners calling for operator and directory assistance services
directly to an AT&T platform the panel allocated 25 percent of the cost in

account 6621 (call conpletion services) and 6622 (nunber services) as
avoi dabl e. The panel did not agree with AT&T' s position that accounts 6220
(operator services) 6533 - 6534 (plant and testing expenses) and 6560

(depreciation and anortization of operator systens) should be included as
directly avoided costs, but did agree with AT&T's assunption that 100
percent of the cost for account 5301 (uncollectibles) were avoi ded. Another
key assunption of the panel in its effort to determne the wholesale
discount rate was its decision to utilize the total 1995 basic |oca
service and long distance revenues from the 1995 Armis Report 43-03 for
pur poses of determning the appropriate anount of BST revenues subject to
resale. From that figure, the panel subtracted $7, 465,201 of CSA revenues
to reflect the Commssion's finding in its February 6, 1997 Order that CSAs
had to be offered by BST for resale, but not subject to a resale discount.

(1) The BST Position

BST submtted a request for <clarification concerning certain of the
BST/ AT&T panel's underlying assunptions in determning the interim
whol esal e di scount rate. Specifically, BST questioned the panel's decision
to utilize a 90 percent avoided cost factor for accounts 6612 (sales) and
6613 (product advertising), as well for the custonmer service expenses
account 6623. BST asserted that although the arbitrators did not explain
their rationale for assigning 90 percent of the costs in these accounts as
avoi ded, it presuned that those assignnents were based on the assunptions
made by the FCC in its Oder. BST maintained that the FCC s 90 percent
"avoi ded cost assunption” was not intended to replace detail ed avoi ded cost
study evidence such as that provided by BST in the instant proceeding.
Rat her, the FCC s assunptions were hastily derived to help support the
calculation of a range of default factors to be used only on an interim
basis where such detailed avoided cost study evidence was absent. BST
contended that it submtted avoided cost studies in order to accurately
identify and cal cul ate avoi ded costs. BST asserted that actual studies were
the FCC s "preferred nethod" of making the avoi ded cost determ nation. BST
concluded that the arbitrators, through the use of the FCC s avoided cost
assunptions, had significantly overstated BST's avoided cost, thereby
overstating the whol esal e di scount.

BST also pointed out that on the narrative portions of the Comm ssion's
February 6, 1997 Oder, the Comm ssion adopted an interim rate for
transport and termnation of local traffic of $0.01l-per-MOUJ. In the
category entitled unbundled elenent - |ocal interconnection on Appendix B
to the February 6, 1997 Order, however, BST asserted that the $0.01-per-MU
was not reflected. BST asserted that this was a clerical error on the
Comm ssion's part and requested clarification.

(1i) The AT&T Position




AT&T requested reconsideration of the Comm ssion's conclusions concerning
this issue in the Comm ssion's February 6, 1997 Order. AT&T asserted that
because it wll provide its own operator and directory services, these
accounts should be treated as 100 percent avoidable. AT&T further asserted
that no reduction was given in the Comm ssion Order for cost category 6220
(operator services) or 6560 (depreciation of operator services equipnent)
despite the fact that both of those cost categories are associated with the
provi sion of operator services. AT&T urged the Conmssion to revise its
February 6, 1997 Order and recal culate the whol esal e discount available to
AT&T to reflect that 100 percent of BST's operator services costs and al
cost categories associated with the provision of those services wll be
avoi ded.

(b) The Conmm ssion's February 12, 1997 Order in Docket 25704 (GTE AT&T)

The three nenber GIE/ AT&T panel could not reach a unaninobus decision
concerning the whol esal e discount, but the panel majority recomrended that
GIE' s proposed cost study using the "actually avoi ded" cost nethodol ogy not
be adopted by the Conm ssion. The panel nmgjority instead recomended a
di scount of 23 percent, which was a hybrid of AT&T's proposal and GIE s
nodi fied cost study. The panel proposed an opportunity after one year for
reconciliation of the whol esale discount percentage arrived at, provided
the parties denonstrated that reconciliation was necessary. The
Comm ssion's February 12, 1997 Order in Docket 25704 adopted the position
of the panel majority and accordingly established a whol esal e di scount of
23 percent on an interim basis. The Oder specifically noted that a
per manent discount rate would be set in Docket 25677, the Conm ssion's
Resal e proceedi ngs.

(1) The GIE Position

In its Mdtion for Reconsideration concerning the Conm ssion's adoption of
the 23 percent whol esal e discount rate, GIE contended that the established
rate was grossly overstated and woul d cause GIE irreparable harm e.g. |ost
custoners, even if the interimrate is |ater changed. GIE asserted that the
Comm ssion's apparent reliance on the 90 percent avoided cost factor for
accounts 6611, 6612, 6613 and 6623 based upon the conclusions reached by
the FCC in its Order was blatantly wong in light of the fact that GIE
provi ded studies which would allow the Commission to identify and cal cul ate
the actual costs avoided. GIE asserted that the Comm ssion had accordingly
overstated GIE s avoided cost and the whol esale discount. GIE represented
that the 11.9 percent whol esale discount rate for GIE and the 9.4 percent
whol esal e discount rate for Contel reflected in its studies accurately
depicted the upper bound of the range of cost GIE could reasonably be
expected to avoid when its services are offered for resale.

(1i) The AT&T Position




In its request for a partial reconsideration of the Comm ssion's February
12, 1997 Order concerning the wholesale discount rate, AT&T urged the
Commi ssion to retain the general principles and nethodol ogies enbodied in
the Order. AT&T urged the Conmm ssion, however, to revise its Oder and
recal cul ate the whol esale discount available to AT&T to reflect that 100
percent of GIE s operator services cost will be avoided when it provides
its services at wholesale to AT&T due to the fact that AT&T wll be
providing its own operators and operator services. Mreover, AT&T urged the
Comm ssion to reconsider the panel's decision not to include reductions for
cost categories 6220 (operator services) or 6560 (depreciation of operator
service equi pnent) despite the fact that both of those cost categories are
associated with the provision of operator services. In conclusion, AT&T
urged the Commi ssion to revise its February 12, 1997 Order and recal cul ate
the whol esal e discount available to AT&T to reflect that 100 percent of
GIE's operator service <costs in all categories associated wth the
provi sion of operator services will be avoi ded.

(c) Reconciliation of the Arbitration Oders Concerning the Appropriate
Wol esal e D scount Rate

The Comm ssion recognizes the inconsistency of the two arbitration orders
concerning the issue of the appropriate wholesale discount. W enphasize

however, that the whol esale discount rates arrived at in both arbitration
proceedi ngs were specifically of an interim nature. A determnation of a
per manent discount rate in both arbitrations will be made in the context of
the Comm ssion's resal e proceedi ngs under Docket 25677.

W note, however, that even in the context of Docket 25677, we do not
contenplate that identical wholesale discount rates for the retail service
of ferings of BST and GIE will be established. It appears to us that this
area of the arbitration process is the nost likely to yield inconsistent
results due to the different operational characteristics of BST and GTE

W herein deny, for pur poses  of this Oder, al | Requests for
Reconsideration/C arification received concerning the issue of t he
appropri ate whol esal e discount for both GIE and BST. The only exception to
this conclusion relates to BST's request for «clarification concerning
Appendix B to the February 6, 1997 Order in Docket 25703 and whether said
Appendi x reflects the interim rate of $0.01-per-MOUJ for transport and
termnation of local traffic as referenced in the body of the Comm ssion's
February 6, 1997 Order. W note that BST is correct in its assessnent that
Appendi x B should inlcude the interimrate of $0.01-per-MOU for transport
and termnation of local traffic.

Despite the above-stated denial of the Petitions for Reconsideration
received on this issue, we note that all of the issues and concerns raised
in those Petitions will be duly considered by the Commi ssion in the context
of Docket 25677. W further note that proceedings to establish the
appropriate whol esale discount rate for BST nust be comenced pronptly in




order to rectify the BST/AT&T panel's decision to renove fromits whol esal e
di scount cal cul ati ons $7, 465,201 of CSA revenues from the total 1995 basic
| ocal service and |ong distance revenues of BST for the 1995 Arm s Report
43.03. Further adjustnment concerning CSA revenues wll be necessary in
[ight of our discussion herein requiring BST to resell CSAs at the
whol esal e discount. IT IS SO ORDERED BY THE COWM SSI O\.

(6) Access to Poles and Rights-of-Way, etc. (BST/AT&T |ssue 26; GIE AT&T
| ssue 29)

(a) The Comm ssion's February 6, 1997 Order in Docket 25703 (BST/ AT&T)

In our Order of February 6, 1997 (at p. 76), we required BST to, within
three nonths from the date of said Oder, file with the Comm ssion TELRIC
cost studies in support of economc prices for support elenents. W noted
that we would nmake a final determ nation on the prices for support elenents
wthin six nonths from the date of the February 6, 1997 Oder. W also
noted that the interimprices adopted for support elenments would be subject
to true-up.

(1) The AT&T Position

AT&T did not petition for reconsideration of this issue as addressed in the
Comm ssion's February 6, 1997 Oder. AT&T's position during arbitration,
however, was that prices for access to poles, conduit, ducts, rights-of-
way, etc. should be set at econom c cost. AT&T asserted that BST did not
provide sufficient cost information to permt appropriate pricing of those
el ements and requested the Conm ssion to require BST to produce adequate
cost docunentation for support elenents, including access to poles and
rights-of -way.

(1i) The BST Position

BST also did not petition for reconsideration of this issue. BST' s position
during the arbitration proceedings with respect to rates for access to
pol es, conduits and rights-of-way was that the access it provided to such
support functions was priced pursuant to standard |icensing agreenents. BST
asserted that those sane agreenents should be used for alternative LECs and
that to do otherwi se would be unreasonable and discrimnatory to existing
custoners using BST support facilities at the prices established in those
exi sting agreenents.

(b) The Conmm ssion's February 12, 1997 Order in Docket 25704 (GTE/ AT&T)




In our February 12, 1997 Oder (at pp. 81-82) we adopted in full the
GITE/ AT&T arbitration panel's recommendations concerning the appropriate
prices for certain support elenents relating to interconnection and network
el ements. Specifically, we agreed with the panel's recomendation that 47
US C 8 251(b)(4) provides for access to support elenments on rates, terns
and conditions that are consistent with 47 U S.C. § 224. The FCC has issued
orders pursuant to the provisions of 47 U S.C. 8§ 224 that have been upheld
by the Courts. FCC v. Florida Power Corp., 480 US. 245 (1987).
Accordingly, we held that those sane procedures should be used to determ ne
GIE s conpensation for allow ng access to its rights-of-way, etc.

(1) The AT&T Position

In its comrents concerning the issue of the appropriate prices for support
el ements, AT&T urged the Conmission to order that prices for access to
pol es, conduits, ducts, rights-of-way and ot her support elenents related to
i nterconnection and network elenents be priced at TELRIC, as the Conm ssion
ordered in the BST/AT&T arbitration. AT&T asserted that GTE did not provide
sufficient cost information to permt the Conmi ssion to appropriately price
access to support elenments. Accordingly, AT&T urged the Conmm ssion to
require GIE to produce adequate cost studies to allow for such
determ nati on of cost.

(i1i) The GTE Position

GIE did not petition for reconsideration of the Comm ssion's February 12,
1997 decision concerning the prices for support elenments. GIE s position
during the arbitration proceedings, however, was that access to such
el ements should be priced pursuant to existing GIE tariffs where such
tariffs are in existence.

(c) Reconciliation of the Arbitration Oders concerning the issue of
appropriate prices for access to poles and rights-of-way, etc.

We reconcile the inconsistencies of our February 6, 1997 and February 12,
1997 Orders on this issue by adopting for both arbitrations the concl usion
we reached in Docket 25704. More specifically, we find that 47 U S.C. § 251
(b)(4) provides that access to poles, conduits, rights-of-way, etc. should
be provided on rates, terns and conditions that are consistent with 47
US C 8§ 224 and the Orders issued pursuant to that Section by the FCC. IT
| S SO ORDERED BY THE COW SSI ON.

C CONSIDERATION COF THE PETITIONS FOR RECONSI DERATI ON CLARI FI CATI ON
DI STI NCT TO DOCKET 25703 ( BST/ AT&T)




(1) Quality of Service Measures (Issue 3)

In our Order of February 6, 1997 (at p. 12), we noted that the FCC s rules
state that the incunbent LEC shall provide interconnection to a conpeting
LEC that is at a level of quality that is equal to that which the incunbent
LEC provides itself, a subsidiary, an affiliate or any other party. 47
CFR 8 51.503(a)(3). W specifically found that BST had commtted to
conply with this provision of the FCCs rules by agreeing to nonitor
service quality for what we perceived to be the six key functions requested
by AT&T: provisioning, maintenance service, billing - custoner usage data,
connectivity billing and recording, line information database processing

and account mai nt enance.

We further found, however, that there existed a need for the establishnent
of additional internal quality neasures governing the interconnection
arrangenents between BST and AT&T. Accordingly, we ordered AT&T and BST to
develop nutually agreeable specific quality measures governing the
i nterconnection arrangenents between them and to submt those neasures to
the Comm ssion for approval and inplenentation within 45 days. In the
interim period, we determned that the Comm ssion's existing quality of
service neasures governing BST's provision of service to its end users
woul d be an acceptable surrogate to address quality of service disputes
bet ween BST and AT&T.

(a) The AT&T Position

AT&T petitioned the Commi ssion to reconsider its February 6, 1997 hol ding
concerning quality of service neasures. Mre specifically, AT&T asserted
that the Conmmission's decision to require the parties to negotiate
acceptable quality of service neasures anong thenselves and to submt the
measures agreed upon to the Conm ssion for approval was unacceptable. AT&T
pointed out that it had been negotiating with BST for approxinately one
year and had not been able to reach agreenment on the issue of quality of
service neasures. Mreover, AT&T asserted that the Comm ssion's Oder was
not accurate in its statement that BST had agreed to neasure quality as
requested by AT&T on the six key functions identified by AT&T. AT&T
mai ntai ned that BST had only agreed to certain neasurenents in those six
areas and continued to argue that it need not neasure anything other than
what it currently neasures. AT&T requested the Comm ssion to reconsider its
deci sion concerning quality of service neasures and to order BST to abide
by the direct neasures of quality proposed by AT&T.

(b) The Decision of the Conmm ssion

W herein deny AT&T's request for reconsideration of our decision
concerning quality of service neasures. BST and AT&T are herein directed to
continue negotiations ained at the developnent of quality of service
measures which shall be submtted to the Commi ssion for our approval and

i npl enentation no later than 45 days from the date of this Oder. In the
interim the Commission's existing quality of service standards for |oca
exchange conpanies shall be utilized to resolve any quality of service

di sputes between AT&T and BST. AT&T al so has the avenue of the Conmmi ssion's
conpl ai nt process by which to resolve quality of service disputes. IT IS SO




ORDERED BY THE COWM SSI ON.

(2) Electronic Interfacing for Preordering, Or deri ng, Pr ovi si oni ng,
Mai nt enance/ Repair and Billing (Issue 5)

In our order of February 6, 1997 (at pp. 17,18), we concluded that pursuant
to 47 CF.R 8 51.319(f)(2), BST was to conplete its efforts to inplenent
full electronic bonding with AT&T by the end of July, 1997. W further
ordered that BST provide AT&T nondiscrimnatory, on-line access to its
dat abases contai ning both custoner service records and credit histories.

(a) The BST Position

BST requested that the Comm ssion clarify its requirenent that BST conplete
its efforts to inplement full electronic bonding with AT&T by the end of
July 1997. BST based its request on the nine-state agreenent reached
bet ween AT&T and BST on that issue. Pursuant to said agreenent, BST has
until Decenber 31, 1997 to inplement full electronic bonding unless the
parties reach agreenent on a | ater date.

BST further requested reconsideration of certain elements of the
Comm ssion's February 6, 1997 decision concerning electronic interfacing

Specifically, BST asserted that wunrestricted on-line access to BST s
custoner service records and credit histories would jeopardize custoner
privacy. BST noted that all of its custoner records, as well as reseller
records, were contained in the sane database. BST maintained that it had
not developed a neans of electronically restricting access to individual
records in the database wthout knowng in advance which individua

custoner's records AT&T would want to view, and nore inportantly which
custoners had given their consent. There would be no way to restrict AT&T
to viewing just that custoner's account.

BST asserted that providing such information would go nuch further than the
Act or the FCC's Orders require. According to BST, there is no need for
AT&T to have access to custoner credit histories, which are proprietary,
sensitive custoner data. BST asserted there are other sources available to
AT&T for evaluating credit worthiness.

BST also asserted that other data elenents are included in its databases,
such as toll history and PIC information, which are also not required for
the provision of I|ocal telephone service. BST pointed out that the FCC
recogni zed the potential for violation of custoner privacy in its August 8,
1996 Order and found that the FCC and the state conmm ssions have the
authority to protect the confidentiality of proprietary informtion.

BST concluded that the Comm ssion's February 6, 1997 ruling on access to
custoner records had the potential for creating a trenmendous "slamm ng"
probl em and opened the door for an unnecessary, potential violation of
custoner privacy. Since BST and AT&T are currently involved in negotiations
on this issue in an effort to reach consensus as to nethodol ogy and
process, BST requested that the Commssion revise its Order to recognize
custoner privacy denmands and not grant unrestricted access to all custoner
records or any access to all credit history files. BST requested that it be




required to provide necessary information to AT&T only after custoner
per m ssi on has been grant ed.

(b) The Decision of the Comm ssion

We herein grant BST's request for clarification concerning the tine frane
in which BST nust inplenment full electronic interfacing wth AT&T. W
hereby revise our February 6, 1997 Oder to reflect the date of Decenber
31, 1997 for the inplenentation of full electronic interfacing unless AT&T
and BST reach an agreenent to a contrary date.

Regardi ng BST's request for reconsideration of our February 6, 1997 Oder's
requi renent that BST provide AT&T with nondiscrimnatory, on-line access to
its databases containing both custoner service records and credit
histories, we nust deny the relief requested. W find persuasive our
original reasoning that the Act permts a LEC to use, disclose, or permt
access to, custoner proprietary network information for the purpose of
initiating new service for custoners. 47 U S C 8§ 222(d)(1). Furthernore

the Act places "a duty on all carriers to protect the confidentiality of
proprietary information of, and relating to other teleconmunications
carriers ... custoners.” 47 US.C 8§ 222(a). IT IS SO ORDERED BY THE
COW SSI ON.

(3) Routing of Operator and Directory Assistance Services (lssue 6)

W noted in our Oder of February 6, 1997 (at pp. 21-22) that the FCC s
Order specified that customzed routing of operator and directory
assi stance service calls appeared to be feasible and was ordered to be
provided for the total service resale and unbundled network elenent
environments. W also noted that our June 11, 1996 Order in Docket U 6352
specified that the ability of a conpeting carrier to utilize their own
operators of custoner-branded operator services would enhance the ability
of that entity to conpete effectively. Accordingly, we ordered BST to route
AT&T custoners calling for operator and directory assistance services
directly to an AT&T service platform W noted that Advanced Intelligent
Network (AIN) call routing |logic appeared to be the best |ong-term sol ution
for direct routing capability, but allowed BST the option of wusing line
cl ass codes to provide custom zed routing until a long-term solution such
as AIN was adopted. BST was ordered to provide custom zed routing through
the use of line class codes on a first-come, first-served basis.

(a) The MCl Position

MCI requested clarification of the Comm ssion's February 6, 1997 Oder
wherein that Order stated that "if BST chooses to use line class codes to
provi de custom zed routing until a long-term solution is adopted, BST shal
provi de custom zed routing through the use of line class codes on a first-
cone/first-served basis.” MI interpreted the |anguage "if BST chooses to
use line class codes ..." to suggest that BST may choose another nechani sm
to provide direct routing so long as direct routing is provided
i medi ately. MI suggested that the Commssion clarify this point by
expressly requiring BST to provide custom zed routing i medi ately.

(b) The Decision of the Comm ssion




We herein grant MCl's request for clarification concerning direct routing
and specify that the intention of our February 6, 1997 Order was, and is,
to require BST to provide customzed routing imediately where it 1is
technically feasible to do so. IT IS SO ORDERED BY THE COWM SSI ON

(4) Integrated Digital Loop Carrier (lssue 14b)

In our Order of February 6, 1997 (at pp. 31-32), we held that 47 U S.C 8§
251(c)(3) nmade it clear that |ocal exchange carriers nust provide unbundl ed
access to network elenents if it is technically feasible to do so. W found
that the evidence showed that it was technically feasible for BST to
provi de unbundl ed access to the local loop using integrated digital | oop
carriers (IDLC). The Commi ssion therefore ordered BST to mmke such access
avai |l abl e on an unbundl ed basi s.

(a) The BST Position

BST submitted a Petition for Cdarification concerning the Comr ssion's
decision on this issue as set forth imediately above. BST noted that it
had proposed two different nmethods by which the | oops served by IDLC could
be made available to AT&T. Wiere copper facilities are available, BST noted
that it would, upon request from AT&T, nove loops fromits |IDLC equi pnent
onto copper facilities. BST pledged to use its next generation digital |oop
carrier (NGDLC) where it was installed to accommopdate AT&T's request for
unbundl ed | oops. NGDLC is an advanced version of digital |oop carrier that
wi |l accommodate |oop unbundling. BST asserted that the use of these two
met hods woul d al | ow AT&T access to approximtely 88 percent of BST s | oops
i n Al abana.

AT&T proposed three additional nethods of unbundling IDLC, but BST asserted
that those nmethods would have the direct effect of lowering the quality of
custoner service. BST contended that the additional nethods recomrended by
AT&T were, therefore, not technically feasible nmeans of providing [ ocal
| oop access. BST requested that the Comm ssion clarify its Order to require
t he unbundling of |oops served by an IDLC through the two nethods that it
recomrend.

(b) The Decision of the Comm ssion

W find nerit in BST's Request for Carification and herein specify that
BST need only provide IDLC unbundling in the following situations: (1)

Where copper facilities are available, BST wll, upon request from AT&T,
nmove |loops from its IDLC equi pnent onto copper facilities.; (2) BST wll
use its next generation digital loop carrier where it is installed to

accomopdat e AT&T's request for unbundled loops. IT IS SO ORDERED BY THE
COW SSI ON.

(5) Advanced Intelligent Network Mediati on Mechani sns (I ssue 14f)

In our Order of February 6, 1997 (at pp. 39-40) we noted our responsibility
to ensure network reliability and security and concluded that nediation

during call processing between an alternative LEC s database and BST s
network, as well as nediation between the alternative LEC and BST during
dat abase wupdates, was essential in order to maintain such network

reliability and security. Accordingly, we ordered BST to provide unbundl ed




access to its STPs and SCPs subject to the follow ng nediation nmechani sns:
(1) nediation during call processing between AT&T's databases (SCP) and
BST's network, and (2) nediation between AT&T's facilities and the contents
of the BST database (SCP) during database updates. W ordered that such
medi ati on nmechani sns be designed to m nimze post-dial delay.

(a) The BST Position

BST requested that the Commission clarify its decision concerning AIN
medi ati on mechanisns such that it is clear that all required nediation
mechani sms do not exist at present and that cooperation between the parties
is both desirable and necessary to ensure that properly functioning
efficient nediation mechanisns are created. BST asserted that due to the
conplexities of SS7 interconnection and the potential for inpacts on
net wor k performance, several Public Service Comm ssions have asked invol ved
parties to use the industry forum process to drive interconnection in this
area. To ensure that the mediation nechani snms which nmust be devel oped neet
the needs of all parties, BST requested that the Commssion clarify its
Order to encourage interested parties to utilize the industry forum process
to devel op interconnection specifics.

BST further requested that the Comm ssion clarify its decision to state
that AT&T has other options for <creating and offering new AlIN- based
services to its custonmers served by BST, such as the use of BST s
Desi gnEdge_ and PortEdge_ service creation tools. BST also requested that
the Comm ssion clarify its decision to nmake it clear that the nethod for
recovery of cost appropriately incurred by BST during the design

devel opnent, testing and inplenentation of AIN nediation nechani snms renmains
an issue to be resolved. Finally, BST requested that the Comm ssion nake
explicit its understanding that BST is entitled to recover the costs to
desi gn, devel op, test and inplenment such nediation nmechani smns.

(b) The Decision of the Conmm ssion

W find that BST's Mtion for Cdarification has nerit and should be
granted. Specifically, we note our agreenent with BST's assessnent that al
requi red medi ati on nechani snms do not exist at present and that cooperation
between the parties is both desirable and necessary to ensure that properly
functioning efficient nediation nechanisns are devel oped. To further ensure
that the nediation nechanisns devel oped neet the needs of all parties, we
encourage BST and AT&T to use the industry forum process to develop
i nterconnection specifics. W also note that the nethod for recovery of
cost appropriately incurred during the design, developnent, testing and
i npl enmentation of AIN nediation nechanisns remains an issue to be resol ved.
We concl ude, however, that BST is at |least entitled to recover portions of
the costs incurred in the design, developnent, testing and inplenentation
of such nediation nmechanisnms. I T IS SO ORDERED BY THE COVM SSI ON

(6) Terns and Conditions of R ghts-of-Way Availability (lIssue 16)

In our Order of February 6, 1997 (at p. 46), we required BST to provide
AT&T with equal and non-discrimnatory access to poles, duct, conduit
(excludi ng mai ntenance spaces), entrances facilities and rights of way
under its control and currently not in wuse. W further ordered that
avai |l abl e space on BST's poles and conduits be allocated on a first-cone,




first-served basis with the exception of BST's energency spares.
(a) The AT&T Position

AT&T petitioned the Conmi ssion to reconsider its decision concerning the
terms and conditions of rights of way availability. Specifically, AT&T
asserted that BST should not be permtted to use maintenance and energency
spares in a discrimnatory nmanner so as to avoid its obligations under the
Act. Mreover, AT&T asserted that it should have the sane access to
energency spares and mai ntenance capacity so as to serve its custoners in
the sane manner that BST is able to serve its custonmers. AT&T nmaintained
that it wunderstood the need to preserve energency spares and nmaintenance
capacity, but requested that the Comm ssion order BST to provide non-
discrimnatory access to nmintenance capacity and energency spares and to
work with AT&T and other new entrants to devel op procedures for the use of
energency spares and mai nt enance capacity by all |ocal service providers.

(b) The Conm ssion's Decision

We herein conclude that AT&T's request for reconsideration concerning the
terms and conditions of rights of way availability should be denied. W do
not find it inconsistent with 47 USC 8§ 224 for BST to exclude
mai nt enance spares from the rights-of-way available to AT&T. We also find
that excluding BST's energency spares from the pole and conduit spacing
made available to AT&T is not inconsistent with 47 US. C 8 224. IT IS SO
ORDERED BY THE COWM SSI ON.

(7) The Unbundled, Nonrecurring, Network Elenment Rate for Directory
Assi stance (Ilssue 23)

(a) The BST Position

BST sought clarification of Appendix B to the Conm ssion's February 6, 1997
Order in Docket 25703 (at p. 4 or 5), wherein the rate printed for the
nonrecurring rate for signaling connection for directory assistance showed
$915 for the first trunk or connection and $10 for each additiona
connection. BST submtted that its wtness Scheye's Exhibit RCS-2, which
was adopted by the Comm ssion with sone exceptions, indicated the rate as
$915 for the first connection and $100 for each additional trunk or
signaling connection. BST requested clarification that the aforenentioned
reference in Appendix B was in error as specified.

(b) The Decision of the Comm ssion

The Conmm ssion has reviewed BST's request for clarification concerning the
unbundl ed nonrecurring network elenent rate set forth in Appendix B of the
Comm ssion's February 6, 1997 Order. W have concluded that BST is correct
in that Appendix B, page 4 of 5, should reflect that the nonrecurring rates
per trunk or signaling connection for directory assistance should be $915
for the first trunk or connection and $100 for each additional trunk or
signaling connection. Qur February 6, 1997 Order is anended in accordance
with our findings herein. IT IS SO ORDERED BY THE COVM SSI ON




D. CONSI DERATION OF THE PETITIONS FOR RECONSI DERATI ON/ CLARI FI CATI ON
DI STI NCT TO DOCKET 25704 ( GTE/ ATT)

(1) Electronic Interfacing Requirenents (lssue 5)

In our February 12, 1997 Order (at pp. 19-20), we concluded that GIE nust
provide non-discrimnatory access to Qperations Support Systens and any
rel evant internal gateway access as soon as practicable, and in the sane
time and manner in which GIE provides such functions to itself, any rel ated
entity or other party, including end users. 47 CFR 88 51.311(b), 51.313(c),
51.319(f)(1). W further ordered GIE to provide AT&T wth conplete
unlimted access to its QOperations Support Systens on an equal basis, to
the access that GIE provides it to itself, any related entity or other
party, including end users.

(a) The AT&T Position

AT&T submtted coments concerning the issue of electronic interfacing
which referenced the fact that GIE had agreed to provide AT&T wth
electronic interfaces for Operations Support Systens in Alabama in
accordance with the three phase inplenmentation plan the tw parties had
agreed to in California. AT&T requested that the Conm ssion order GIE to
abide by its agreenent that it will provide in Al abama the sanme sol ution
concerning electronic interfacing that it wll provide in California, and
on the sane tine schedule agreed to in California.

(b) The Decision of the Comm ssion

We believe that the Act and our Order of February 12, 1997 clearly speak to
GIE' s obligation to provide electronic interfacing as soon as practicable.

If the parties have indeed agreed that full electronic bonding will be
provi ded by Decenber 31, 1997, it is unlikely that GIE s failure to provide
full electronic bonding until that agreed upon deadline will be considered

a violation of the Act or the FCCs Oder. W do not, however, feel
conpelled to adopt the |anguage suggested by AT&T given the clear
mani festations of the Act <concerning this issue and the FCCs Oder
concerning sanme. I T IS SO CRDERED BY THE COW SSI ON

(2) Routing of Operator and Directory Assistance Service Calls (1lssue 6)

In our Order of February 12, 1997 (at pp. 23-24), we noted that GITE is
generally required by the Act and specifically required by the FCC s O der
to provide custom zed routing of operator and directory assistance services
directly to AT&T's service platform unless GIE neets its burden of proving
that it is technically infeasible to do so. 47 U S. C §8 252(c)(2), FCC O der
at § 418.

(a) The AT&T Position

In its coments concerning the routing of operator and directory assistance
services, AT&T maintained that the Conmm ssion's Order did not specify the




met hod by which GIE was to provide custom zed routing. AT&T requested that
the Conmm ssion specify that if GIE chooses to provide direct routing using
line class codes as an interim solution, GIE should work with the industry
to develop a long-term solution for direct routing and inplenent that
sol ution as soon as possible.

(b) The Decision of the Comm ssion

As was noted herein in our discussion of this issue at C (3), we anticipate
that line class codes will be used as an interim solution to provide
custom zed routing of operator and directory service calls. W would,
however, encourage GIE to work with the industry to develop a long-term
solution to the custom zed routing issue and to inplenent that solution as
soon as possible. IT IS SO ORDERED BY THE COW SSI ON.

(3) Terns and Conditions of Rights-of-Way Availability (Issue 17)

In our Oder of February 12, 1997 (at pp. 43-44), we adopted the
arbitration panel's recommendation that GIE be required to provide equal
and non-discrimnatory access to the poles, ducts, conduits, entrances,
facilities and rights-of-way under its control, on ternms and conditions
equal to those GIE provides to itself or any other party. W noted that the
FCC has issued Orders under 47 U S.C. 8 224 for rights-of-way access and
has been upheld by the Courts where those Oders were concerned. W
concluded that GIE should allow access to rights-of-way in a manner
consistent with those FCC Orders.

(a) The AT&T Position

In its coments concerning the issue of access to rights-of-way, AT&T
requested that the Comm ssion nmake it clear that AT&T is to be allowed to
access all possible pathways to its custoners including entrances,
facilities, cable vaults, equipnment roons and telephone closets. AT&T
asserted that all of those pathways fell under the term "rights-of-way" as
defined in the Act. AT&T also requested that the Comm ssion clarify that
GIE' s obligation to provide equal and non-discrimnatory access applied to
GIE s spare and nai nt enance capacity.

(b) The Decision of the Conmm ssion

Following its review of AT&T's requested clarifications concerning the
issue of rights-of-way access, the GIE/ AT&T arbitration panel recomrended
no change to its previous findings in this or any other regard. W
accordingly defer to the panel's finding on this issue and deny the request
for clarification sought by AT&T in its comments concerning this issue. IT
| S SO ORDERED BY THE COWM SSI ON

(4) The Appropriate Prices for Unbundl ed Network El enents (Ilssue 26)

The GIE/ AT&T panel recomended that unbundl ed network el enment prices be set
at TELRIC prices based on the Hatfield Mddel and a 15 percent commobn cost
allocator. In our February 12, 1997 Oder we adopted the panel's
recommendation in this regard on an interim basis but specified that
revi sed forward-1ooking cost studies were to be filed by the parties within
three nonths from the date of said Oder. W noted that our decision




concerni ng permanent prices would be forthcomng within six nmonths fromthe
date of our February 12, 1997 Order with a true-up to follow

(a) The GIE Position

GIE petitioned the Commssion to reconsider its decision to utilize the
Hatfield Model to determ ne unbundl ed network el enent prices. GIE asserted
that the Hatfield Mdel is clearly not based on GIE s network, but is
i nstead based upon a hypothetical network that has not and will not be
built in Al abama or anywhere else. GIE asserted that there was sinply no
basis in the Conmission's Order or the record supporting the adoption of
the Hatfield Model.

GIE further asserted that it did not favor interim prices. GIE suggested
that if the Comm ssion needed additional tinme to consider GIE s cost
studies and pricing proposals, interim prices be set at the |evel
reconmmended by GIE. O herw se, GIE asserted that it would suffer
irreparable harm due to the loss of market share resulting from prices
whi ch were unconstitutionally | ow

(b) The AT&T Position

AT&T asserted that the arbitration panel correctly relied upon the Hatfield
Model to establish permanent rates for unbundl ed network el enents, but did
not object to the establishnment of a proceeding to consider further cost
studi es for purposes of establishing permanent cost-based rates.

(c) The Decision of the Conm ssion

W find that the interimrates for unbundl ed network el enments adopted on an
interim basis in our February 12, 1997 Order are appropriate until such
tinme as revised, forward-looking cost studies can be submtted by the
parties and anal yzed by the Conm ssion. The true-up procedure referenced in
our February 12, 1997 Oder will alleviate the concerns expressed by GIE.
We accordingly deny GIE s request for reconsideration and reaffirm our
decision requiring the parties to submt forward-Ilooking cost studies
within three nonths from the effective date of this Oder. The Conmm ssion
will enter a decision establishing permanent prices no later than within
six nonths fromthe effective date of this Oder. IT IS SO ORDERED BY THE
COWM SSI ON.

I'V. RETENTI ON OF JURI SDI CTI ON

It is our firm belief that we have satisfactorily resolved all issues
presented to us for reconsideration/clarification. W are ever mndful,
however, that the telecomunications industry is one which is undergoing

rapid and nonunental change. W, therefore, will continue in our role of
nmonitoring the teleconmmunications industry in Alabama for the benefit of
the teleconmunications carriers operating in this state as well as

Al abama' s tel ecommuni cati ons consunmers. W accordingly retain jurisdiction
in these matters for purposes of issuing such further orders as nay becone
necessary in the premses. IT S SO ORDERED BY THE COVM SSI ON.

This Order shall be effective as of the date hereof.




DONE at Mont gonery, Al abama, this 14th day of My,

ALABAVA PUBLI C SERVI CE COW SSI ON

Jim Sull'i van, President

Jan Cook, Conmi ssi oner

Charles B. Martin, Conm ssioner
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Walter L. Thomas, Jr., Secretary
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