STATE OF NEW YORK
PUBLI C SERVI CE COVM SSI ON

CASE 96-C-0864 - Petition of Sprint Comrunications Conpany L.P. for
Arbitration of an Interconnection Agreement wi th NYNEX

PROCEDURAL RULI NG
ON SCOPE AND SCHEDULE

(I ssued Cctober 31, 1996)

JUDI TH A. LEE, Administrative Law Judge

Thi s proceedi ng was established to address the petition for
arbitration filed on Septenber 19, 1996, by Sprint Conmunications Conpany L.P
(Sprint) pursuant to 252(b)(1) of the Tel econmunications Act of 1996 (the
Act).1 On Cctober 15, 1996, New York Tel ephone Conpany (New York Tel ephone)
filed its response to Sprint's petition.

An on-the-record procedural conference regarding this proceeding
was held before me in Al bany on Cctober 21, 1996. As stated in nmy letter to
the parties dated October 11, 1996, the purpose of the procedural conference
was to discuss the scope and schedule for arbitration. At the conference,
al l owed both parties an opportunity to supplenent the discussion by letters
faxed to me and to each other by October 25, 1996. | received letters from
both Sprint and New York Tel ephone, and this ruling reflects the contents of

those letters along with the discussion at the October 21 conference.

Tinetable

G ven the deadline of January 15, 1997 for conclusion of the
arbitration in accordance with the Act, the arbitration record nust be cl osed
(meani ng that any necessary hearings have been conpleted and all briefs have

been submtted to ne) by Decenber 2, 1996.

i ati
In light of these time constraints, | continue to encourage both

parties to keep negotiating as many issues as possible, in order to narrow the

arbitration list. | also renminded the parties at the October 21 conference

that the Act allows any party to request nediation fromthe state comm ssion

47 U.S.C. 252(b)(1).
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at any point in the negotiation.1 Such a request for a nediator would be

expedi tiously handl ed.

lssues to be Arbitrated

The Act requires a party petitioning a state conm ssion pursuant to
252(b)(1) to "at the sane tine as it submits the petition, provide the State
conmi ssion all relevant docunentation concerning (i) the unresolved issues;
(ii) the position of each of the parties with respect to those issues; and
(iii) any other issue discussed and resolved by the parties."2 The Act al so
provi des that "the State conmm ssion may require the petitioning party and the
respondi ng party to provide such information as may be necessary for the State
conmi ssion to reach a decision on the unresolved issues,” and that "[i]f any
party refuses or fails unreasonably to respond on a tinely basis to any
reasonabl e request fromthe State conmm ssion, then the State conmm ssion may
proceed on the basis of the best information available to it from whatever
source derived."®

All issues necessary for the conpletion of the interconnection agreenent
bet ween Sprint and New York Tel ephone will be arbitrated, unless they are
ot herwi se resol ved between the parties.

To the extent agreenents in principle have been reached on certain

i ssues, these issues will not be the subject of this arbitration. 1In
addition, to the extent that issues are already in litigation in generic
proceedi ngs and are expected to reach the Conm ssion prior to January 15,
1997, they will not be separately decided as part of this arbitration in order
to avoid duplication of efforts.

In light of the ruling issued by Judge Linsider on Septenber 9, 1996, in
Cases 95-C-0657 et al. (the Resale Proceeding),4 i ssues regarding resale rates

and other terns and conditions for the provision of resale service, which are

47 U.S.C. 252(a)(2).
47 U.S.C. 252(b)(2)(A).
47 U.S.C. 252(b)(4)(B).

Cases 95-C-0657 et al., The Resale Proceeding, Ruling on Mdtions (issued Septenber
.996) .
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expected to cone before the Conmi ssion for decision prior to the expiration of
the arbitration deadline in this case, January 15, 1997, need not be subject
of this arbitration. These parties are both party to the Resal e Proceedi ng,
have had anpl e opportunity to litigate these issues, and will be bound by the
determ nation of the Conmi ssion on these issues. However, it is unlikely that
the Commi ssion will decide, prior to the January 15, 1997 deadline for this
arbitration, the issues related to pricing of unbundl ed network el enents.
Accordingly, an arbitration schedule will be set for the establishnent of
interimrates for these elenents.’

In its petition for arbitration, Sprint set forth the follow ng

list of arbitration issues:

I. Pricing
A Avoi ded Costs, and Rates for \Wol esal e Services
B. Costs and Rates for Transport and Term nation of
Traffic
C. Costs and Rates for Unbundl ed El enents
D. Nondi scrim nation in Pricing
E. InterimNunber Portability

Il. Operational Parity
I1l. Branding

V. M scellaneous
(covering indemification issues)

Certain issues proposed for arbitration inplicate policy issues
currently being litigated or negotiated on an industry-w de basis, that wll
be deci ded generically by the Comm ssion. GCeneric determ nations rendered by
the Commi ssion during the course of this arbitration will be considered

controlling on issues as to which parties seek arbitration. Therefore, as to

By notice fromthe Secretary dated October 21, 1996, the Conmi ssion stated its expectation th
deci sions regarding interimprices adopted by arbitration will be subject to subsequent Commi ss
deci si ons regardi ng permanent rates. Cases 95-C-0657 et al., The Resale Proceeding, Notice of
Addi ti onal Procedures for Inplenmenting Sections 251 and 252 of the Tel ecomuni cati ons Act of 199
(i ssued Cctober 21, 1996), p. 2.
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i ssues proposed for arbitration that will be decided by the Conm ssion before
January 15, 1997, no further submi ssions will be accepted in the arbitration.
At the COctober 21 procedural conference, New York Tel ephone proposed
that nost of the issues presented by Sprint were not appropriate for
arbitration, because they were the subject of an agreenent between the
parties, addressed by Public Service Comm ssion determ nations, or not
arbitrable for a different reason. According to New York Tel ephone, only the

following two i ssues remai ned appropriate subjects of this arbitration:
(1D interimrates for unbundl ed el ement pricing; and

(2) brandi ng of operator and directory assistance
services (as to technical feasibility and
schedul i ng).

In response, by letter dated October 25, 1996, Sprint stated that it
agreed to narrow some of the arbitrable issues, either because the parties had
agreed in principle, or because they were being addressed by Public Service
Conmi ssion determ nations. Specifically, Sprint agreed to renpbve issues
related to brandi ng of recordings, branding of |eave-behind cards, "left-in
dial-tone," and notice of network and technol ogy changes, subject to witten
confirmati on from New York Tel ephone of agreenent.

Sprint further stated that the followi ng pricing issues were being
addressed by Public Service Conmi ssion determ nations: avoided costs and
rates for whol esal e services, costs and rates for transport and terni nation of
traffic, and costs and rates for unbundl ed el ements. Sprint agreed to renove
these fromits list of arbitrable issues, subject to Sprint and New York
Tel ephone entering into an agreement regarding the record in Cases 95-C- 0657
et al.

Sprint was unwilling to limt the arbitrable issues to those two
proposed by New York Tel ephone. Sprint argued that its Most Favored Nations
i ssue remmi ned one needing arbitration, in that it had not yet been addressed
by the Conmmi ssion. Additionally, according to Sprint, interimnunber
portability rates should remain an arbitrable i ssue because the Comi ssi on-
approved rates have not yet been cost-justified under the Act.

After careful consideration of both parties' argunents, the follow ng

issues will be the subject of this arbitration proceeding:



An order is expected to be issued regarding New York Tel ephone's 914 tariff in Cases 94-C-009

et al.
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1. El ectronic interface requirenent
2. Col | ocation pricing
3. CIP (carrier identification) services for

provi si on of |ocal services

4. Interimrates for unbundl ed el ements
5. Most Favored Nation rights

6. Geogr aphi ¢ deaver agi ng

7. Pricing for interimnunber portability
8. Dialing plan reports

9. Operator rate quotes

10. Directory information pages

11. Directory listings
12. Alternatively billed nessages

13. Brandi ng for directory assistance and operator
services (as to technical feasibility and
schedul i ng only)

14. "Clip-on" fraud i ndemification

15. | ndemmi fication for fines

This list includes all the issues Sprint presented as arbitrable inits
| etter dated Cctober 25, with the exception of reciprocal conpensation (part
of costs and rates for transport and termnation of traffic), which is
expected to be addressed by Conm ssion decision before January 15, 1997. "

Al t hough New York Tel ephone argued that application of specific tariffs
or previous Comm ssion decisions controlled the outcone of many of the
r emai ni ng issues,2 I find that these tariffs or decisions are not controlling

nor are they dispositive of the issues presented. Matters that have been

This regards issues #1, 2, 3, 5, 6, 7, 11, and 15.



CASE 96- C- 0864

previ ously addressed by the Conmm ssion nust still be found to be consistent
with the Act. Therefore, these matters nust be fully briefed by the parties
in order to deternmine the appropriate outcone.

Further, as to several issues, New York Tel ephone argued that agreenent
had been reached or that further negotiation appeared to have potential to
achi eve resol ution." Al t hough for these issues it does not appear that Sprint
has yet agreed with New York Tel ephone, the parties are again urged to
continue to attenpt to reach a negotiated resol ution

Regar di ng brandi ng of operator and directory assistance, the Conm ssion
ruled in Cases 94-C-0095 et al. (on Cctober 23) on the obligation to unbundl e,
unbrand, and rebrand. This decision as to those |egal and policy issues wll
be incorporated, and no further subm ssions will be accepted. However, briefs
and affidavits may address the technical feasibility of New York Tel ephone
nmeeting Sprint's requirenments as to operator and directory assistance
brandi ng, and schedul i ng issues.

To the extent that either party relies on a tariffed rate to resolve an
issue in arbitration, that party will need to justify how that rate conforns
to the Act. This justification nmust be thorough. Additionally, after the
briefs are due, in order to ensure that the record is clear, the parties nust
submt a list of the rates proposed for specific items, with an analysis
conparing that rate to current tariffs and the Act. Joint subm ssions will be
preferred.

Al l subm ssions addressing the above issues nust refer to the nunbers
listed, in chronological order. To the extent that any of these issues are
resolved to the satisfaction of both parties, | nust be infornmed, in witing,

as soon as possible.

. - E I
The Sprint petition refers to the FCC Order as support for certain

claims.”> As both parties know, certain provisions of that order were stayed

This regards issues #8, 9, 10, 12, and 14.

FCC 96-325, First Report and Order, released August 8, 1996, lnplenentation of the loca
onpetition Provisions in the Tel ecomuni cations Act of 1996, CC Docket No. 96-98, and

. e A AN A
ocket No. 95-185 (the FCC Order).
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by the Eighth Circuit Court of Appeals on October 15, 1996. " Because of the
uncertainty about the applicability of the stayed provisions of the FCC order
during the course of this arbitration, the parties are urged to rely on other

reasons as well to support their argunents and positions.

Procedure to be Followed
In order to neet the Act's arbitration conpletion deadline of January
15, 1997, as the parties generally agreed on Cctober 21, 1996, the follow ng

schedul e is set:

Novenber 8, 1996 Service of initial briefs and/or affidavits on all issues
listed above, except for issue #4,2 which is
subj ect of hearings.

Novenber 12, 1996 An evidentiary hearing on interimrates for unbundl ed
el ements (issue #4) will begin, with prefiled
testi nony due Novenber 8, 1996,3 unl ess the
parties agree to stipulate to the record being
devel oped before Judge Linsider in Cases 95-C
0657 et al. The briefing schedule on unbundl ed
elements will be determ ned at the close of the
hearings but in no event will any briefs be
served | ater than Decenber 2, 1996.

Novenber 22, 1996 Service of reply briefs and/or affidavits on all non-hearing
i ssues.

Decenber 2, 1996 Service of list of proposed rates, with analysis conparing
specific rate to current tariffs and the Act.

United States Court of Appeals for the Eighth Circuit, lLowa Utilities Board v. Federal
Communi cati ons Commi ssion, No. 96-3321, Order Granting Stay Pending Judicial Review (COctober 15
1996) .

I ssue # 4 involves interimrates for unbundl ed el enents.

If a stipulation adopting the record in Case 95-C-0657 et al. is submitted by Novenber 5, 199
t hese hearings will be cancelled, and briefs on factual matters will be subnmitted in accordance
with the schedul e set by Judge Linsider, as long as all briefs are due in hand to nme by Decenber
1996. Separate copies of those briefs nust be served on ne, with specific notations as to the
sections that are relevant to this arbitration (L._e., those sections that address Sprint and New
York Tel ephone's witnesses and cross-exam nation thereof).



CASE 96- C- 0864

All service dates are in-hand, with the exception of reply briefs and
the rate proposal analysis which are due in-hand to ne only and ot herw se
mai |l ed on that date. As the parties agreed at the October 21 procedura
conference, service on other parties and nme by tel ecopier machine is
acceptable. Such service nust be followed by a nailed copy. In accordance
wi th Conmission rules,' service by tel ecopier machine is not appropriate for

the official filing of docunents with the Secretary.

(' SI GNED) JUDI TH A. LEE

16 NYCRR 3.5(g)(1).



