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BY THE COMM SSI ON:

A. Statenent

1. This matter cones before the Comm ssion for
considera-tion of the Petition for Arbitration filed by ICG
TELECOM Group, Inc. ("ICG'), on August 2, 1996. Pursuant to
t he provisions of the Tel ecommunications Act of 1996, Pub. L.
No. 104-104, 110 Stat. 70, to be codified at 47 U S.C.,
("Act"), the petition requests that we arbitrate certain
unresol ved issues between ICG and U S WEST Commu-ni cati ons,
Inc. ("USWC' or "Conpany"), relating to the rates, terms, and
condi tions for i nt erconnection, unbundl i ng of net wor k
el ements, and resale of telecomunications services. USWC
filed its response to the petition on August 27, 1996. We
issued notice of the petition, and interested persons were
allowed to intervene including Comm ssion Staff ("Staff"), the
Col orado Office of Con-sumer Counsel, Anmerican Comunication
Services of Colorado Springs, Inc., TCI Telephony Services,
I nc., Spri nt Conmuni cat i ons Conpany L.P.; MCI
Tel ecomruni cati ons Corporation; MInetro Access Transm s-sion
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("MClmetro"); and TCl Commruni cations, |nc.

2. In addition to ICGs petition, a nunber of other
tel e-comuni cati ons providers, pur suant to 252, have
submtted simlar Petitions for Arbitration involving USWC:
MFS Conmmuni cati ons Com pany, Inc. ("MFS"), on June 24, 1996;
AT&T Conmuni cations of the Muuntain States, Inc. ("AT&T"), on
July 30, 1996; TCG Colorado ("TCG'), on July 17, 1996; and
MCl metro, on August 9, 1996 (collec-tively the "Petitioners").
We consolidated all these petitions for consideration and
hearing in Decision Nos. C96-835, C96-858, and C96-880. Qur
deci sion to consolidate was based upon substantial commonality
of issues. Furthernmore, we noted that 252(g) specif-ically
permts a State comm ssion to consolidate arbitration pro-
ceedings to reduce the adm nistrative burden on the conmmi ssion
and the parties to the proceeding. See Decision No. C96-835.

3. In addition to permtting the parties to submt
pre-filed testinony, we conducted hearings in this and the
ot her con-solidated requests for arbitration on Septenber 24
t hrough 27, and 30, 1996 and October 1 through 4, 1996.
Closing Statenents of Position were filed by the parties on
Cct ober 10, 1996. In part, those statenments specified the
remai ni ng unresol ved i ssues between Petitioners and USWC. Now
being duly advised in the premses, we issue our order
regarding the 1CG Petition for Arbitration.

4. As we anticipated in Decision No. C€96-835, the
consoli-dated hearings served the purpose of admnistrative
econony and efficiency, inasnmuch as the various petitions
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rai sed common issues. Neverthel ess, we are issuing separate
deci sions on each petition. W do so as a matter of
adm ni strative convenience: The Act requires that we issue
written decisions on the MFS and TCG peti-tions by Novenber 8,
1996; written decisions are not due on the ICG petition unti

Novermber 22, 1996; and the nore extensive AT&T and MClnetro
petitions wuntil Decenber 1, 1996 and Decenmber 26, 1996
respectively. This process will not prejudice any party. I n
arriving at our determ nations on the issues presented in each
petition, we have considered the entirety of the consoli dated

record to the extent it is relevant to each issue.

B. Statutory Provi si ons Regar di ng Conpetition and
Arbitration
1. Cenerally, the Act opens |ocal exchange narkets
to conpetition. It does so, in part, by inposing certain
duties upon incunbent |ocal exchange providers ("ILECs") such
as USWC. These include the duty to interconnect with the
facilities and equi pment of any requesting tel ecomunications
provider; the duty to provide to any requesting provider
nondi scrim natory access to network ele-nments on an unbundl ed
basis on rates, terms, and conditions that are just and

reasonable; and the duty to offer for resale, at wholesale

rates, any teleconmunications service that the carrier
provi des at retail to subscri bers who are not
tel ecomruni cati ons carriers. See 251(c). The Act
contenplates that ILECs will pro-vide for interconnection,
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unbundl ed network elenments, and resale pursuant to binding
agreenments entered into with new entrants. Such agreenents
may be arrived at through voluntary negotiations or pursuant
to binding arbitration by the State conm ssion. See 252( a-
b) and di scussion infra.

2. To inplement the provisions of the Act, the
Feder al Conmuni cat i ons Comm ssi on ("FCC") adopt ed
conpr ehensi ve rul es rel ating to i nt erconnecti on, t he
unbundl i ng of network elenments by ILECs, and resale of |ILEC
servi ces. See In the Matter of Inplenmen-tation of the Loca
Conpetition Provisions in the Tel ecommunica-tions Act of 1996;
| nt erconnection between Local Exchange Carriers and Commerci al
Mobi |l e Radi o Service Providers, CC Docket Nos. 96-98 & 95-185,
First Report and Order (released August 8, 1996) ("First
Report and Order"). I n numerous instances, the parties have
argued that the FCC's rules are dispositive of issues here.*

3. AT&T filed its Mdtion to Narrow |Issues on Septem
ber 16, 1996. Essentially, t hat notion requested a
decl aration that the Commission is legally required to foll ow
the FCC's rules with respect to nmatters at issue in the
consol i dated proceedings. The notion was precipitated by
USWC' s positions in prefiled tes-tinmony which urged Comm ssion
consideration of <certain issues inde-pendent of the FCC s

rulings. At the Septenber 20, 1996 prehearing conference, we

' As discussed infra certain provisions of the FCC's rules were recently stayed by the ¢

cuit Court of Appeals. See lowa Utilities Board v. Federal Communications Commission et al., 1
589204 (8th Cir. COctober 15, 1996).



rul ed that our decisions would not reopen issues determ ned by
effective FCC rules. We now nenorialize that ruling.

4. The Act, 251(d), directs the FCC to pronul gate
i npl ementing regul ations. In addition, the Act also directs

State conm ssions, during arbitration, to conply wth the

FCC s rul es. See 252(c)(1). In our view, these provisions
clearly express Congress' intent to preenpt contrary State
action on matters lawfully ruled upon by the FCC. To the

extent USWC clainms that the FCC exceeded its jurisdiction in
its rulemaking, that is a judicial matter. For purposes of
deciding the present case, we wll not reopen natters

det erm ned by FCC rul es.



5. We also note that prior to passage of the Act,

the Colorado Legislature itself enacted House Bill ("HB")
1335, 40-15-501 et.seq., CRS., in the 1995 |egislative
sessi on. In that statute, the Legislature determ ned that

conpetition in the market for basic |ocal exchange service is
in the public interest. See 40- 15-101, C. R S. HB 1335,
consistent with that determ nation, directed the Comm ssion to
encourage conpetition in the basic |ocal exchange market by
adoption and inplenentation of appropriate regu-latory
mechani sms. Specifically, HB 1335 mandated that the Comm s-
sion adopt rules establishing cost-based, non-discrimnatory,
and unbundl ed nethods of pricing for carrier interconnection
to essen-tial facilities or functions, and rules relating to

the ternms and conditions for resale of services that enhance

conpetition. See 40-15-503(2)(b)(l) and (I1V), C RS I n
fact, the Comm ssion has adopted a number of rules to
i npl ement HB 1335's directives. See Rules on Interconnection

and Unbundling, 4 Code of Colorado Regula-tions ("CCR') 723-
39, and Rules for the Resale of Teleconmmnica-tions Exchange
Services, 4 CCR 723-40. During the 1996 |egislative session,

HB 1010 was enacted which mandated that the Comm ssion adopt

interim tariffs necessary to begin conpetition in the |oca

exchange market by July 1, 1996. The interimtariffs of USWC
were reviewed and adopted in Docket No. 96S-233T (See Deci sion
No. C96-655), and the permanent tariff proceeding is ongoing
in Docket No. 96S-331T.



6.
USWC by Novemnber 23, 1996. 9

was

That

6. As stated above, ICGs Petition for Arbitration

filed pursuant to the provisions of 252 of the Act.

section provides that telecomunications carriers (i.e.

an i ncunmbent |ocal exchange carrier and a new entrant into the

| ocal exchange market) may voluntarily negotiate the specific
terms for the provision of interconnection services and
unbundl ed network el enments. In the event the negotiating

carriers are unable to reach an agreenent with respect to such

terns, 252(b) provides that, during the period from the

135th to the 160th day after the date on which an incunbent

| ocal

exchange carrier receives a request for negotia-tion,

the carrier or any other party to the negotiation may peti-

tion a State comm ssion to arbitrate any open issues.

7. Section 252(b)(4) of the Act provides that a

State conmission, in the course of arbitration proceedings,

may require the petitioning and responding parties to provide

such

information as nmay be necessary for the comm ssion to

reach a decision on all unresolved issues. The issues in the

arbitration proceeding are to be limted to those raised in

the petition for arbitration and the response.” According to

252(b) (4) (O):

The State comm ssion shall resolve each issue set
forth in the petition and the response, if any, by
i nposi ng appropriate conditions . . . upon the
parties to the agreenent, and shall conclude the

resol ution of any unresolved issues not later than 9
nmonths after the date on which the |ocal exchange
carrier received the request under this section.?®

? Section 252(b)(4) of the Act.

3

ICG s petition states that its request for interconnection was served on USWC on February

Ther ef or e,

the Commi ssion nust decide all unresolved issues in the proceedi ngs concerning



8. Notably, 252(c) directs that:
In resolving by arbitration under subsection (b) any
open issues and inposing conditions upon the parties
to the agreenent, a State conmm ssion shall--

(1) ensure that such resolution and conditions neet

the requirements of section 251, including the
regul ati ons prescri bed by t he ( Feder al
Communi cati ons) Conm ssi on pursuant to section 251;

(2) establish any rates for i nt erconnecti on,
servi ces, or net wor k el ement s accordi ng to

subsection (d); and
(3) provide a schedule for inplementation of the
terms and conditions by the parties to the
agreenent .

I n accordance with the provisions of the Act, this decision

sets forth our determnations regarding those issues upon

whi ch | CG and USWC have requested arbitration.

C. Costing and Pricing |Issues

The above discussion points out that, in arbitration
pro-ceedi ngs, the Commission is required to establish "rates
for inter-connection, services or network elenents "
See 252(c). At the Septenmber 20, 1996 prehearing
conference, in granting TCGs Mition to Sever Consideration of
U S WEST TELRIC Cost Studies, we determined that the interim
prices established by the Comm ssion in Docket No. 96S-233T

("233T") would be incorporated as the appli-cable rates® in

the Agreements subject to pending Petitions for Arbitration.®

* The use of the term "rates" also includes the applicable terns and conditions for the serv
n not superseded by contractual agreenent or this arbitration order

® Vari ous pl eadi ngs and testi nony presented at the consolidated hearing pointed out that 233T

establish rates for all services or elenents at issue in the petitions. Qur other arbitrati
ers relating to the consolidated petitions (e.g., Decision No. C96-1186) point out that, where 2
ces do not exist for a particular service or elenent, the specific interimrate will be subject
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We now affirm our previous ruling. The prices established
on an interimbasis in 233T, as ultimately nodified subject to
true-up in Docket No. 96S-331T, shall be incorporated into the

arbitrated Agreement in resolution of pricing issues.®

D. Docket No. 96S-233T Tariffs

1. Docket Nos. 96S-233T and 96S-331T were the
out comes of HB 1010, enacted by the Col orado General Assenbly
in the 1996 |legislative session. Those provisions are
codified at 40-15-503(2)(g) and (h), C R S HB 1010
directed that the Comm ssion require telecommunications
service providers that would provide unbundled facilities or
functions, interconnection, services for resale, or |ocal
nunber portability to file tariffs containing temporary
interim rates, terms, and conditions for the sale of such
pr oducts. See 40-15-503(2)(g)(l), C. RS The Comm ssion
was instructed to conduct expedited proceedings on proposed
interim tariffs for unbundled facilities or functions,
i nt erconnecti on, services for resale, and | ocal nunber
portability. Based wupon that expedited review, we were
conmanded to approve or nodify the filed tariffs on an interim
basi s.

2. USWC, in accordance wth HB 1010 and our

i npl ementing rules, submtted interim proposed tariffs along

otiation pursuant to a bona fide request process.

® In 233T, pursuant to the requirements of HB 1010, we established interim rates
erconnection, unbundled elenments, and resale. Docket No. 96S-331T is the proceeding intended

ablish permanent rates. See discussion infra.
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with supporting coment. Those proposals were investigated
and considered in 233T. A nunmber of parties, including sone
of the Petitioners here, filed responsive comments to the
proposal s by USWC. Based upon those submni ssions, we issued
Deci sion No. C96-655 on June 25, 1996. That decision ordered
USWC to file revised interim tariffs establishing rates for
unbundl ed el enents, interconnection, and services for resale.
The Conpany conplied with that directive and interim
i nt erconnecti on, unbundl i ng, and resale tariffs becane
effective on July 1, 1996.

3. HB 1010 and our inplenenting rules further
mandated that USWC file proposed permanent tariffs to
supersede the interimtariffs on or before July 1, 1996. I n
fact, the Conpany conplied with that requirenent. Those
proposed permanent rates are pres-ently under investigation in
Docket No. 96S-331T. That docket is now set for hearing in
March of 1997.

4. Finally, we point out that HB 1010 and our
regul ati ons provide that the interimrates (i.e., 233T prices)
are subject to "true-up" wth interest. That is, USWC or
conpeting |ocal exchange carriers ("CLECs") who provided or
purchased service under the interimtariffs, shall recover the
difference between rates paid under the interim tariffs and
rates that would have been paid had the permanent tariffs been

in effect frominception.

E. FCC Pricing Provisions
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1. In its rules inplementing the Act, the FCC
directed that State commssions utilize ~certain costing
nmet hodol ogies and principles in establishing rates for
i nterconnection, unbundl ed el ements, and resale. For exanpl e,
Rul es 51.503 and 51.505 require that rates for interconnection
and unbundl ed elenments nust be based on the total elenent
| ong-run incremental cost ("TELRIC') of the elenent, plus a
reasonabl e allocation of forward-Iooking comon costs. Rul e
51.607 requires that rates for resale of services equal the
| LEC s existing retail rate, |less avoided retail costs; Rule
51. 609 specifies Uniform System of Accounts accounts which
shall be included in the calculation of avoided retail costs.

2. The FCC did recognize that, in particular
arbitration proceedings, a State conm ssion may not have
available to it suffi-cient cost information to establish
rates in conpliance with the rules (e.g., based upon TELRIC
nmet hodol ogi es). See 767, First Report and Order (". . . it
may not be possible for carriers to prepare, or the State
comrmission to review, economc cost studies wthin the
statutory time frane for arbitration"). In such circum
stances, the FCC directed that State comm ssions use default
proxy rates wuntil such tine as proper cost studies are

reviewed and rates set in accordance with that review.

F. TCG Motion to Sever
1. In this consolidated proceeding, sone of the

parties, including USWC, AT&T, and MClnetro, presented cost

13



studi es and pricing recommendati ons for establishing prices in
the arbitrated agreenents. On Septenber 6, 1996, TCG filed
its Mdtion to Sever Consideration of U S WEST TELRI C Cost
St udi es. That motion requested that we not consider USWC s
cost studies in the instant proceeding. TCG contended that
the studies were only recently made available to the parties.
Since the studies were ‘"extrenmely vol u-m nous", TCG
suggested, neither the parties nor the Conm ssion could give
adequate consideration to the <costing issues (e.g., to
det erm ne whether the studies, in fact, conply with the FCC s
man- dates) in the abbreviated schedule required in this case.
TCG recommended, therefore, that the Conpany's cost studies
be exam ned and considered in Docket No. 96S-331T. As all
parti es acknow -edged, our ruling with respect to USWC studies
woul d also apply to cost studies presented by other parties
(e.g., the Hatfield nodel presented by AT&T and MCl netro).

2. W allowed the parties to file a witten response
to TCG s suggestions, and, in addition, heard oral argunent on
the notion at the Septenber 20, 1996 prehearing conference
Wth the exception of USWC, no party objected to the request
to defer con-sideration of costing and pricing issues. Most
parties agreed that the accelerated schedule required for
arbitration pr oceedi ngs did not allow for adequat e
consideration of the cost studies offered in this case.

3. We note that, as in npbst ratenmaki ng proceedi ngs,
the exam nation of <cost studies is critical to price

determ nations. This is true regardl ess of what nethodol ogi es

14
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513

8

are used to set prices. Gven the inmportance of cost to rate

deci sions, all par-ties and the Comm ssion should be accorded

sufficient opportunity to exam ne the studies and included

cost nodel s. The schedule required for resolution of the

present

petitions does not allow full and final consideration

of these issues.

4. In light of our decision to sever final

consideration of costing and pricing issues from this

arbitration, some of the Petitioners urged the use of the FCC

proxi es’

rates,

233T.°

interim

pending the resolu-tion of 96S-331T. The FCC proxy

in general, are lower than the prices established in

Staff and USWC recommended incor-poration of the

rates established in 233T, to be replaced wth

per manent rates established in 96S-331T.

5. W conclude that the interimrates established in

233T should be incorporated by reference in the arbitration

agreenments subject to replacement with final rates to be

established in 96S-331T. 1In the first place, we note that the

FCC pricing rules, Rules 51.501 through 51.515, 51.601 through

51. 611,

appeal .

and 51. 701 through 517.17 were recently stayed pending

lowa Utilities Board V. Feder al Communi cati ons

Conmi ssion et al., 1996 W 589204 (8th Cir. October 15, 1996).

The primary argunent in this case in opposition to use of the

The FCC proxy rates are set forth in the First Report and Order, Appendix B - Final Rules,
(unbundl ed elements and interconnection), 51.611 (resale), and 51.707 (transport
m nation).

To illustrate,

the FCC proxy ceiling rate for an unbundled loop in Colorado is $14.97/ nont

T set this rate at $18.
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233T rates was that the FCC, in its rules, prohibited the use
of such rates in the interim (i.e., before per-manent rates
are established). The court's stay of the First Report and
Order's pricing provisions, including the provisions relating
to proxy rates, disposes of this contention. In light of the
stay, no FCC directive precludes us fromusing our own interim
rates.

6. Moreover, at the prehearing conference, before
entry of the stay order, we determned that the use of the
233T rates was nost appropriate and not violative of the FCC s
rules. The 233T rates, as explained above, are interimrates
only, and are subject to true-up with interest. In the First
Report and Order, it is wunclear whether the FCC neant to
preclude the use of interimrates which are subject to true-
up, especially when proceedings are pres-ently pending to
establi sh permanent prices. We concl ude that applying 233T
rates is consistent with the intent of the First Report and
Oder (e.g., to establish reasonable interim prices on an
expedited basis). Gven the final adjustment of interimrates
for CLECs in the near future (i.e., after resolution of 96S-
331T), we conclude that application of the 233T rates, instead
of the FCC proxies, wll not discourage conpetition in the
interim

7. Furthernmore, we point out that the 233T rates
were set by the Conmm ssion after consideration of volum nous
witten comnents from a nunmber of parties, i ncl udi ng

potential conpeting |ocal exchange providers such as AT&T and
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9

At hearing,

tability.
lies to this matter for

a

nunber

MCl met r o.

That proceedi ng spe-cifically det er mi ned

appropriate rates in light of existing state and federal | aws.

These circunstances, along with the mechanisns for true-up in

t he near

future,

interim prices

repl acenent

persuade us that incorporation of the 233T

is nost appropriate given the subsequent

with permanent rates. We also conclude that

interimuse of 233T rates, even in the absence of the stay, is

consistent with the FCC s rules.’

Tariff

8.

as a

Accordingly, reference to the Interconnection

term in the Arbitrated Agreenents shall nmean

i ncorporation by reference on an interim basis, the prices and

terns

established by tariff in 233T subject to subsequent

repl acenent

est abl i shed

and

true-up with permanent rates and terns as

in 96S-331T.

Qur

I CG requested that we resolve pricing issues relating to interim local num

deci si on

to
t he

i ncorporate existing and pending costing and pricing nmatters a
reasons di scussed above. W note that pernmanent rates for inte

portability are presently under consideration in Docket No. 96S-250T.
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G. Most Favored Nation Provisions

1. Section 252(i) of the Act provides:

A local exchange carrier shall nmake available any
i nter-connection, service, or net wor k el ement
provi ded wunder an agreenent approved under this
section to which it is a party to any other

requesting teleconmunications carrier upon the sane
terms and conditions as those provided in the
agreenent .
The First Report and Order ( 1314) interpreted this section
to require that, ". . . incumbent LECs nust permt third
parties to obtain access under section 252(i) to any
i ndi vi dual i nterconnec-tion, service, or network el enent
arrangenent on the sanme terms and conditions as those
contained in any agreenent approved under sec-tion 252"
(enmphasi s added). Accordingly, the FCC ( 1316) directed
that, ". . . any requesting carrier may avail itself of nore
advan-tageous ternms and conditions subsequently negotiated by
any other carrier for the sanme individual interconnection,
service, or ele-ment once the subsequent agreenent is filed
with, and approved by, the state comm ssion" (enphasis added).
The FCC, as did the par-ties to the consolidated proceeding
here, referred to these provi-sions, which would allow a CLEC
to select terms and conditions from ot her approved agreenents
regardless of the provisions of a pre-existing binding
agreenment between the CLEC and the ILEC, as a npost favored
nation ("MFN") provision. W also use this term(i.e., an MN
provision) to refer to Petitioners' request that they be per-
mtted to purchase services from USW out of tariffs,

regardl ess of the provisions of an existing interconnection

18



agreenent .

2. The Petitioners contend that the interconnection
agreenments with USWC should include MN conditions and,
simlarly, conditions which would pernmt a CLEC to purchase
services out of any effective USW tariff, regardless of
prices set forth in an existing agreenent. Petitioners argue
that the FCC correctly interpreted 252(i) to require that
CLECs be permtted to select individual ternms and conditions
out of ot her approved i nterconnec-tion agreenments,
notwi thstanding the provisions of an existing, effective
agreement with the incumbent carrier. Under this inter-
pretation of the Act, a CLEC need not select the entirety of
t he subsequent or alternate interconnection agreement in order
to avail itself of the nore favorable terms or conditions
contai ned in another agreenent. Rat her, Petitioners suggest,
CLECs mmy select individual terns and conditions out of
anot her agreenent, regard-less of the existence of a binding
agreenment with the incunbent.

3. Petitioners claim that a contrary interpretation
of 252(i) (e.g., an interpretation which would preclude a
CLEC from taking advantage of new and |ower prices for the
sane service con-tained in a subsequent agreenment) would be
anti-conpetitive in con-travention of the intent of the Act.
For exanple, Petitioners con-tend, a CLEC purchasing service
from an ILEC at a higher price than other CLECs could not
fairly conpete in the provision of service to end users.

Simlarly, Petitioners argue that making available new
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tariffed prices to CLECs, regardless of the terns of an
exi sting agreenent, is consistent with USWC s role as a compn
carrier and its obligation to provide services on a non-

di scrim natory basis.
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4. USWC fervently objects to inclusion of MN
conditions in its interconnection agreenents, at |east as
requested by the Petitioners here. In the Conpany's vView,
252(1) grants conpeting carriers the right to select
provisions in a new interconnection agreenent by selecting the
new agreenment in its entirety only; the Act does not suggest
that CLECs nmay "pick and choose" individual ternms and
conditions from approved agreenents. USWC contends that the
MFN i nterpretation adopted by the FCC (and supported by Peti -
tioners) is inconsistent with the Act's intent to inplenment
conpe-tition, in part, through an individually negotiated
i nterconnection agreement between |ILECs and new entrants.
This is so, inasmuch as the broad MFN requirenments directed in
the First Report and Order would frustrate carriers' ability
to negotiate contracts reflecting the unique requirenments of
each CLEC: If discrete ternms and condi-tions of any approved
agreenment are universally available to other interconnecting
carriers, the ILEC will be notivated to negotiate standardi zed
agreenents.

5. Moreover, USWC suggests, an M-N requirenent is
i nequi -table since only one party, the |ILEC, would be bound to
the economics of the interconnection agreenent. Conpeti ng
carriers would be able to unilaterally nmodify their contracts
with the ILEC in the event subsequent i nt erconnecti on

agreenments or new tariffs were nore favorable.
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6. In the event the Comm ssion accepts the First
Report and Order's M-N provisions, USW suggests that we
devel op st an-dardi zed, tariff-1ike of ferings for
i nterconnecti on agreenments. Such standardi zed offerings would
be applicable to all CLECs and would be modified by the
Comm ssi on only. Staff agrees with the suggestion that the
Company file tariffs reflecting generally available ternms and
condi ti ons.

7. W understand the Conpany' s concerns with
overboard M-N requirenents. | nappropriate bifurcation of
provisions or ternms  of a contract or a tariff for
incorporation into another contract lead to unfair results.
For exanple, a CLEC should not be per-mtted to select a | ower
nonrecurring charge from another intercon-nection agreenent,
but decline to accept a higher, directly related recurring
charge. Nevertheless, we do not accept the Conpany's position
t hat 252(i) contenplates carrier acceptance of intercon-
nection agreements only in their entirety. VWile we
acknow edge that the FCC s MFN hol di ng was one of the nandates
recently stayed by the Eighth Circuit Court (see footnote 1),
our independent interpretation of the Act is inconsistent with
USWC' s contenti on. The | anguage in 252(i) conpels an |ILEC
to make available "any interconnection, service, or network
el ement (enphasis added)" pro-vided in an approved agreenent
to other requesting carriers "upon the sane terns and
conditions as those provided in the agreenment.” The plain and
cl ear provisions of the Act do not support USWC s argunment on
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this issue.

8. Therefore, we direct that the interconnection
agree-nments with USWC i ncl ude MFN provisions incorporating the
| anguage of the Act. The provision should allow ICG to
i ncorporate and use any interconnection, service, or network
el ement from anot her agreement, upon acceptance of all of the
terms and <conditions in the agreement related to such
i nterconnection service or elenent. In addition, while we
cannot determne here all instances in which USWC may treat
CLECs differently, we note that a carrier who causes the
Conpany to incur greater costs in the provision of a service
cannot reasonably demand the service at the original price.*
The agreenent shall also provide that USWC will permt ICGto
purchase services out of an effective tariff, regardless of
prices set forth in an existing agreenent. W agree that this
provision is consis-tent with the Act and USWC s commpn
carrier obligations. Specifi-cally, we agree with Petitioners
that a CLEC would be unable to fairly conpete in serving end
users if it is required to purchase services from USW at
unfavorable rates or on |ess favorable terns and conditions as
conpared to ot her providers.

9. W reject ICGs suggestion that USWC shall be
required to provide new interconnection agreenents or tariffs
to ICGwithin five days of the date new agreenments are signed
or new tariffs are submtted to the Comm ssion. All approved

agreenments wll be available for public inspection at the

** The First Report and Order, 1317, pointed out that 252(i) permts different treatnent

Cs based upon differences in cost-of-service.
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Comm ssion wthin ten days of approval. See 252(h).
Simlarly, USWC is required to give public notice of new
tariff filings under Colorado | aw. See 40- 3-104, C. R S
These provisions are adequate to provide notice of new
agreenments or new tariffs to ICG W also direct that, in the
event | CG decides to nodify its existing agreement with USWC
by selecting provisions from new agreenents or tariffs, it
shall give 30 days' notice to USWC and the Commi ssion prior to
ef fectuating this decision.

10. As for the Conpany's recomendation that we
devel op standardi zed, tariff-like offerings, we point out that
our Rules on Interconnection and Unbundling, 4 CCR 723-39,
al ready accommpdate this suggestion. See Rule 7 (incunmbent
providers required to file tariffs establishing rates, terns,
and conditions for interconnec-tion, termnation of |ocal
traffic, and unbundled elenents). The Comm ssion decision
adopting the interconnection and unbundling rules held,
consistent wth USWC s suggestion here, t hat i ncunbent
provi ders should be required to file tariffs even in light of

the Act's provisions which permt carriers to negotiate

i nterconnecti on agreenents. See Decision No. C96-347, pages
26 through 30. Sig-nificantly, our decision to require
tariffs was, in part, based upon our interpretation of
252(1) as requiring non-di scrim natory t reat ment of
i nterconnecting carriers. Deci si on No. C96-347, pages 28 and
29.
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H.  Commi ssion Authority to Inpose Liquidated Damages
Provi - si ons
1. Al Petitioners in the consolidated proceeding
requested that we require |liquidated damages provisions in the
i nterconnection agreements with USWC * Primarily, in
conj uncti on with specific service qual ity st andar ds,
Petitioners request that USWC be conpelled to pay specified
i qui dated damages whenever it failed to neet the approved

st andar ds.

" The parties alternately referred to "liquidated damages" as "penalties." We disagree w

s characterization. In our view, the remedies requested by the Petitioners for failure of USWC
t certain standards are not the |egal equivalent of penalties, such as those referenced in Art
Title 40. These nopnetary paynents are not intended to penalize USWC Rat her, the rened
uested in the petitions are intended to conpensate Petitioners for inadequate performance
tractual obligations on the part of the Conpany, as a substitute for actual danmges.



2. USWC and Staff contend that the Conm ssion | acks

aut hority to

conpel | i qui dat ed danmages as part of

arbitration.”™ In particular, both parties suggest that under

State law, our jurisdiction to inpose nonetary penalties (or

i qui dated danmges) upon regulated wutilities such as the

Company is |limted to those instances specified by statute.

See Haney v. Public Uilities Comnission, 574 P.2d 863 (Col o.

1978) (Il evying of

fines or financial penalties is a judicia

function; Commi ssion lacks jurisdiction to inmpose nobnetary

fines absent specific statutory authorization). Since no

State statute permts the Conm ssion to inpose |iquidated

damages upon USWC in the circunstances at issue here (i.e.

for failure to conply with performance standards set forth in

i nt ercon-nection

agreenents), these parties reason that we

lack the author-ity to conpel such provisions in the

i nt erconnecti on agreenents.

3. The Conpany and Staff further contend that the

Act does not confer authority wupon State commi ssions to

require liqui-dated danamges provisions in interconnection

agreenments. Therefore, the Conm ssion may not | ook to federal

| aw for support of Peti-tioners' request here.

4. Finally, Staff appears to argue that, regardl ess

of the Act's intent with respect to this issue, Congress coul d

not enpower the Commission to take action not specifically

> USWC itsel f concedes that

the Commi ssion may approve a liquidated danmages clause voluntari

eed to by the parties. However, the Conm ssion may not, according to the Conpany, inpose suct

vision in these proceedings.
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aut horized wunder State |aw. Staff suggests that the
principles enunciated by the Court in How ett v. Rose, 110
S.Ct. 2430 (1990) (federal |aw cannot conpel a state to create
a court conpetent to hear a federal claim, preclude Congress
fromgranting new authority to the Com m ssion.

5. We hold that the Commi ssion, as the state agency
enpowered to deal with utility regulation, is authorized to
carry out the provisions of the Act as it relates to Col orado.
As the Petitioners point out, the Act fornms the basis for our
authority to arbitrate the instant petitions. Specifically,
252(b)(4)(C) directs that, "The State conm ssion shall resolve
each issue set forth in the petition and the response.
by inposing appropriate conditions. . . . upon the parties to
the agree-ment. . . ." The Act does not |imt State
conm ssion arbitration authority to specific regulatory
provi si ons under State | aw.

6. More inportantly, 252(c) (1) provides:

In resolving by arbitration under subsection (b)

any open issues and inposing conditions upon the

parties to the agreement, a State comm sSion

shall ensure that such resolution and conditions

meet the requirements of section 251, including

the regula-tions prescribed by the (Federal

Communi cati ons) Conm ssi on. .

(enphasi s added)
Accordingly, the Comm ssion in arbitration proceedi ngs under
the Act is, in good neasure, enforcing federal rights. We

further note that any appeal of our arbitration decision wll

invol ve the deter-m nation of whether our directives neet the
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requi renments of federal law (i.e., 251 of the Act). See

252(e) (6). These provisions clearly indicate that Congress
intended to give State commi ssions the authority to enforce
the Act and applicable FCC rul es.

7. As for the contention that the Act my not
enpower the Comm ssion to take action which is not authorized
under State law, we find that Howl ett does not |ead to the
concl usion reached by Staff.* Notably, the Court in Howett,
supra, at 2438, observed that federal |aw is enforceable in
state courts because the Consti-tution and |aws passed
pursuant to it are as nmuch laws in the states as |aws passed
by the State Legislature. The Supremacy Clause makes those
laws "the supreme Law of the Land", and charges state courts
with a coordinate responsibility to enforce that |aw according
to their regular nodes of procedure. Staff itself noted that
in Federal Energy Regulatory Commi ssion v. M ssissippi, 102
S.Ct. 2126 (1982), the Court held that Congress could require
a state utilities conmssion to hear and determ ne causes
arising out of the federal Public Utilities Regulatory Policy
Act, especially where the state agency had jurisdiction to
ent ertai n anal ogous cl ai ns.

8. W point out that in HB 1335, the State
Legislature itself ordered that the |ocal exchange market be
opened to conpe-tition. That statute, independent of the

provi sions of the Act, directs the Conm ssion to regulate the

1 Furthermore, whether Congress is enpowered to expand or delegate Conm ssion authority unc

te law (i.e., whether these portions of the Act are constitutional) strikes us as a matter |
olution by the courts, not an adm nistrative agency. For purposes of the present proceedings,
enough for us to conclude that the Act intended to grant us authority to carry out the federal A
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i nterconnection of telecomnunications carriers' facilities,
the provision of unbundled facil-ities and functions by
providers, and the terns and conditions for resale of
services, etc. See 40-15-503(2), C R S Hence, the Act
does not inmpose significant new regulatory requirements upon
the Conm ssion. This is not an instance, as in How ett, where
Congress has ordered the State of Colorado to create a forum
competent to hear cases arising under the Act. The
Comm ssi on, pur-suant to HB 1335 and ot her provisions of State
I aw, possesses authority and responsibility to regulate
utility matters in the state, and hence is properly enpowered
to accept the arbitration role created by the federal Act.

9. We conclude that the establishnent of performance
standards and associated |I|iquidated danages provisions is
reason-abl e and necessary to inplenent the provisions of the
Act and HB 1335. Testinmony by the Petitioners uniformy
indicates that in order to bring conpetition to |ILEC nmarkets,
performance standards for interconnection agreenments are
essenti al . For example, the Act demands that an |LEC provide
quality of service to CLECs which is equal to that provided to
itself. See 251(c) (2) (ILEC required to provide
i nterconnection at |least equal in quality to that pro-vided to
itself); 251(c)(3) (ILEC required to provide unbundled

el ements on a "nondi scrim natory" basis).
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10. Concomtantly, Petitioners point out that it is

cru-cial that approved performance standards be enforceable

t hrough adequate renedies. Wth no specific economc
incentives to conply with performance standards, |LECs nmay
di scourage or inhibit conpe-tition by providing inferior
services to new entrants. AT&T W t-ness Thayer, for exanple

stated that performance standards woul d be meani ngl ess wi t hout
adequate enforcenment nechanisns. Petition-ers further note
that the option of forcing new entrants to under-take costly
and time-consum ng enforcenent proceedings in court or before
the Commission in each instance of non-conpliance with per-

formance standards, would be unduly burdensone and injurious

to nascent conpetition. Finally, the Petitioners pointed out
that |iquidated danages provisions, simlar to the credits
pr oposed in various testinony, for nonper f ormance  of

contractual provisions, are comercially reasonable.

11. W find that the inclusion of performance
st andards and |i qui dated damages provisions in interconnection
agreenments with USWC is necessary to advance the goals stated
in the Act and in HB 1335, and that to so rule is within the

scope of our role as arbitrators under the Act.

|. Performance St andar ds and Li qui dat ed Damages
Provi si ons

1. In its petition, ICG requests that we inpose spe-

cified performance standards and |iqui dated danages provisions
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upon USWC. * Specifically, I1CG would require USWC to neet
certain stan-dards relating to unbundled |oop installation,
i nteri m nunber pro-visioning, and out-of-service repairs. For
example, 1CG s recom nended performance standards woul d conpe

USWC to install 80 per-cent of orders for 110 |oops, on a
nmonthly basis, within five days of receipt of the service
or der. Failure to conply with this requirement would result

in liquidated damages paynments of $75, 000.

“ The Petitioners advocated differing perfornmance standards and |iquidated danages provisi

cific to their proposed agreenents. For exanple, AT&T urged adoption of its Direct Masures
lity standards which incorporate a nobre expansive range of measurenents than proposed by |CG
cuss these various proposals in the decisions relating to each petition
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2. The Conpany opposes |ICG s recommendations. I n
part, USWC noted that, under the provisions of the Act and
applicable State law, it is already obligated to provide non-
di scrimnatory service to conpetitors. This means that the
Conpany rmnust provide service to CLECs of a quality that is at
| east equal to the service provided to itself. USWC suggests
that the specific service stan-dards urged by Petitioners are
in excess of those standards used by the Conpany for provision
of its own services and in excess of present Conm ssion rules.

I n general, USWC suggests that we estab-lish a baseline of
service quality which would be available to all new entrants.

A provider seeking prem um service (i.e., service quality in
excess of the baseline standard) would request such service
t hrough the bona fide request process ("BFR'), and would be

required to pay for that added quality.™

" We note that the Conpany did agree to service standard conditions in its agreenent wth

hibit 68, Part XXXI1). Under those standards, USWC is required to perform specified activiti
e., installation of wunbundled |oops, interim nunber portability installation, out of serv
airs, and interconnec-tion trunk installation) which nmeet or exceed the average performance by
pany for the total universe of specified activities. Not ably, the MFS agreenent does not prov
any |iquidated damages.
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3.

Staff also addressed this issue. In Staff's

Vi ew, service quality standards and |iquidated damages

pr ovi si ons,

f adopted,®™ should be uniform and set forth in

publicly avail able docunments such as tariffs or rules. Hence,

Staff agreed with the Conpany on this point. Simlarly, Staff

al so agreed with USWC that superior (i.e., in excess of the

rules) service quality should be paid for by the requesting

carrier.

St

aff suggests that we order the Conpany to file

each industry standard it presently relies on within 30 days.

In particular, Staff wurges, USWC should submt to the

Commi ssi on,

sioning of

ndustry standards now relied upon for the provi-

all services, including switched access, future

i nter-connection services, unbundled network elenents, and

retail serv-ices that will be available for resale."

4.

For purposes of this arbitration proceeding,

Staff recommends that we approve existing service standards:

For resal e,

rules in place for the provision of services to end users.'®

Staff points out that the Comm ssion presently has

8

For interconnection, Staff suggests that we approve those

quality of
Conpany for

service nmeasure-nents presently utilized by the

nt erconnection with interexchange carriers. Wth

16
Vi si ons.

17

As di scussed above,

Staff questioned the Comm ssion's authority to inpose |iquidated dana

Staff witness Wendling also suggested that Petitioners submt proposed quality of servi

ndards which could be used by the Commission in opening a rulenmaking proceeding to establi
form service performance standards.

18

lities, 4 CCR 723-2,
vice to end users.

For exanple, the

set

Rul es Regul ating Teleconmunications Service Providers and Teleph
forth detailed requirements regarding the provision of |ocal exchal
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The

respect to unbundled services, Staff generally recomends that
the Conpany be ordered to provide a qual-ity of service at
| east equal to that provided to itself and its own end use
cust omers. Finally, Staff suggests that, in order to pernt
conpeting carriers to nonitor the quality of service pro-
vided, USWC should be conpelled to provide to conpeting
providers, periodic reports (e.g., on a nmonthly or quarterly
basi s) containing service quality data.

5. In ruling upon this issue, we first note that
Comm s-sion Rule 723-2-16.1.2 recognizes that a LEC is
expected to nmeet generally accepted industry standards for an
el ement of, or the total service when such standard is not
specifically defined within the rules. Wth this in mnd, we
agree with Staff and USWC that the m ninum baseline standards
for service quality and rel ated enforcenment provisions should
be uniform so as to simlarly affect the industry. As such,
t hese standards should be set forth in the rule and all CLECs

should be entitled to service under these cri-teria as part of

any interconnection agreenent. Establ i shing required m ni mum
standards by rule wll ensure an acceptable qual-ity of
service for all end users, including the custoners of new
entrants into the | ocal exchange market. Therefore, we intend

to initiate rul emaki ng proceedings in the near future to adopt
any additional appropriate service quality standards that are
necessary to reflect the interactions between the CLECs and

| LECs. *° To assist in this effort, and to guarantee that

agreenents entered into by USWC pursuant to these consolidated proceedings
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standards presently utilized by USWC in the provision of its
own services are made pub-lic, those service standards®* and
related enforcenent provisions presently applicable to the
Conpany or relied upon by the Conpany shall by filed with the
Comm ssi on and served upon each Petitioner in this case within
30 days of the effective date of this order. For purposes of
the present proceeding, we note that USWC nust pro-vide
service to each Petitioner, including ICG which is equal in
quality to that provided by the Conpany to itself, which, at a

mn-inmum requires neeting all applicable rules of the

Commi ssi on. **

ogni ze that their provisions will be subject to nodification to reflect new rules of the Comm ss
ardi ng performance standards and possi bl e conpensation related to perfornmance under such standar
? This would also include standards relied upon by the Conpany for evaluating its perforna
such areas as billing and electronic data interface availability, besides the normal neasuremne
networ k perfornmance as suggested in Appendix D of the USWC Cl osi ng Statenent of Position
2 See, for instance, Rules 723-39-3.6 and 3.7 under our Rules on Interconnection and Unbund

well as Rules 723-40-3.3.1 and 4.1 under our Rules for the Resale of Tel ecommuni cati ons Exchan
Vi ces.
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6. We also agree with Staff and the Conpany that
CLECs desiring service quality in excess of the baseline
st andards should request such service through a BFR process
and will be required to pay for such service. Staff's
suggested reporting requirenments, as discussed above, are also
approved. Appropriate |anguage shall be incorporated into the
i nterconnection agreement between USWC and | CG *

7. As for I1CGs specific suggestions, we find the
pro-posed danages to be unsubstanti ated. Qut side of
referencing accep-tance within a negotiated agreenment wth
Ameritech Communications International, Inc., no justification
for the particular nonetary amount of recommended |i qui dated
danmages was offered to us in this arbitration proceeding.

8. W also note that |ICG has proposed standards
which are different from other Petitioners, such as AT&T, for
the sane serv-ice. While this my be acceptable to the
Petitioners, such differ-ences could create problens for USWC
in managing its business to neet different standards for basic
service elenments which it nust provide wunder the Act.
Therefore, as discussed, infra, we decline to incorporate the

proposed standards at this tine.?*

J. Interim Number Portability

2 W note that USWC and MFS reached an agreenent on service quality reports to be provided

Conpany. See Exhibit 68, page 81. This particular arrangement appears to conmply with tt
ective.
?® gsee the expected installation intervals for unbundled loops in Section 9 of Attachnent 3
i bit 15.
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| CG and USWC both recognize that the issue regarding
cost recovery for interim local nunber portability is being
considered in Docket No. 96S-250T. Hearings were held on
Septenber 16, 1996 on the issues presented herein. The
Conpany’s argunent disputes the FCC s decision in CC Docket
No. 95-116* regarding cost recov-ery for interim nunber
portability. We do not dispute the FCC s decision in this
docket, and until such time as a decision is ren-dered by the
Adm ni strative Law Judge in our interim nunber porta-bility
docket, we have determned that the rates established in the

| nterconnection Tariff shall apply.

> First Report and Order and Further Notice of Proposed Rul emaking, CC Docket No. 95-116, da
y 2, 1996.
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K. Approval of Contract Language

| CG al so requests that we now inpose the entirety of
its proposed contract upon USWC. We decline to do so at this
time.* In the first place, I1CG did not present sufficient
information in this proceeding to justify adoption of the
entirety of its proposed contract. Mor eover, we believe that
the purpose of this arbitra-tion proceeding is for the
Comm ssion to resolve disputed issues. See 252(b) (4)(CO).
The Act apparently requires the parties to submt an agreenment
based wupon the arbitration decision and to sub-mt that
agreenment to the Conm ssion for subsequent approval; the Act
does not require wus, 1in this arbitration proceeding, to
specify the precise |anguage of an interconnection agreement

inits entirety. See 252(e).*

1. ORDER
A. The Conm ssion Orders That:

1. The issues presented in the Petition for
Arbitration filed by ICG TELECOM Group, Inc., on August 2,
1996 are resolved as set forth in the above di scussion.

2. Wthin 30 days of the effective date of this
Order, |1CG TELECOM Group, Inc., and U S WEST Commruni cati ons,

| nc., are directed to subm t a conpl ete pr oposed

2 we may i npose actual contractual |anguage upon the parties in the future, in the event U

I CG are unable to tinmely submit a final contract based upon the directives in this decision.
?® To the extent ICG finds it hel pful, we note that USWC and M-S have reached substant
eenent on the contractual |anguage of an interconnection agree-nent. See Exhibit 68.
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i nterconnection agreement for approval by the Comm ssion,
pur suant to t he provi si ons of 252(e) of t he
Tel ecomruni cati ons Act of 1996. The proposed agreenent shall
conply with this Order.

3. The 20-day period provided for in 40-6-114(1),
CRS., wthin which to file applications for rehearing,
reargu-nent, or reconsideration begins on the first day
following the Mailed Date of this Decision.

4. This Order is effective on its Miled Date.

B. ADOPTED I N COWM SSI ONERS' WEEKLY MEETI NG Novenber 13,

1996.
THE PUBLI C UTI LI TI ES COMM SSI ON
OF THE STATE OF COLORADO
Conmi ssi oner s
BM srs
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