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BY THE COMM SSI ON:

A. Statenent

1. This matter conmes before the Conmm ssion for con-
sideration of the Petition for Arbitration filed by M-S
Communi cati ons Conpany, Inc. ("MFS" or "Petitioner"), on June
24, 1996. Pur suant to t he pr ovi si ons of t he
Tel ecommuni cations Act of 1996, Pub. L. No. 104-104, 110 Stat.
70, to be codified at 47 U.S.C. ("Act"), the petition requests
that we arbitrate certain unresolved issues between MFS and U

S WEST Communi cations, Inc. ("USWC' or "Conpany"), relating to

the rates, terms, and conditions for i nt erconnecti on,
unbundl i ng of net wor k el enent s, and resal e of
t el ecomruni cati ons services. USWC filed its response to the

petition on July 28, 1996. W issued notice of the petition,
and interested persons were allowed to intervene, including

Comm ssion Staff ("Staff"), the Colorado O fice of Consuner



Counsel ; American Communi cation Services of Colorado Springs,
Inc.; TCI Tel ephony Services, Inc.; Sprint Comrunications
Conmpany L.P.; Ml Telecommunications Corporation; Mlnmetro
Access Transm ssion; and TCl Communi cations, Inc.

2. After M-S filed its petition, a nunber of other
tel ecomruni cati ons providers, pursuant to 252, submtted
simlar Petitions for Arbitration involving USWC TCG
Col orado ("TCG') on July 17, 1996; AT&T Communi cations of the
Mountain States, Inc. ("AT&T") on July 30, 1996; I1CG Tel ecom
Group, Inc. ("ICG) on August 2, 1996; and MCIMetro Access
Transm ssion Services, Inc. ("MCI") on August 9, 1996. We
consolidated all these petitions for consideration and hearing
in Decision Nos. C96-835, C96-858, and C96-880. CQur decision
to consolidate was based upon substantial commonality of
i ssues. Furthermore, we noted that 252(g) specifically
permts a state conmission to consolidate arbitration

proceedings to reduce the admnistrative burden on the

commi ssion and the parties to the proceeding. See Deci sion
No. C96-835.
3. In addition to permtting the parties to submt

prefiled testinmny, we conducted hearings in this and the
ot her consolidated requests for arbitration on Septenber 24
t hrough 27, and 30, 1996 and October 1 through 4, 1996.
Closing Statenents of Position were filed by the parties on
Cct ober 10, 1996. In part, those statenments specified the
remai ni ng unresol ved i ssues between Petitioners and USWC. Now
being duly advised in the premses, we issue our order
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regarding the MFS Petition for Arbitration.

4. As we anticipated in Decision No. C€96-835, the
consol i dated hearings served the purpose of admnistrative
econonny and efficiency, inasnuch as the various petitions
rai sed common issues. Nevert hel ess, we are issuing separate
deci sions on each petition. W do so as a matter of
adm ni strative convenience: The Act requires that we issue
written decisions on the MFS and TCG petitions by Novenber 8,
1996; written decisions are not due on the ICG petition unti
Novermber 22, 1996, and on the nore extensive AT&T and Ml
petitions wuntil Decenber 1, 1996 and Decenber 26, 1996,
respectively. This process will not prejudice any party. I n
arriving at our determ nations on the issues presented in each
petition, we have considered the entirety of the consoli dated

record to the extent it is relevant to each issue.

B. Statutory Provi si ons Regar di ng Conpetition and
Arbitration
1. Generally, the Act opens |local exchange markets to
conpetition. It does so, in part, by inposing certain duties
upon incunbent | ocal exchange providers ("ILEC') such as USWC.
These include the duty to interconnect with the facilities
and equi pnent of any requesting tel ecomunications provider;
t he duty to provi de to any requesting provi der
nondi scrim natory access to network elenments on an unbundl ed
basis on rates, terns, and conditions that are just and
reasonable; and the duty to offer for resale, at wholesale
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rates, any teleconmunications service that the carrier

provi des at retail to subscri bers who are not
tel ecomruni cati ons carriers. See 251(c). The Act
contenplates that ILECs wll provide for interconnection,

unbundl ed network elenents, and resale pursuant to binding
agreenments entered into with new entrants. Such agreenents
may be arrived at through voluntary negotiations or pursuant
to binding arbitration by the state conm ssion. See 252( a-
b) and di scussion, infra.

2. To inplement the provisions of the Act, the
Feder al Conmuni cat i ons Comm ssi on ("FCC") adopt ed
conpr ehensi ve rul es rel ating to i nt erconnecti on, t he
unbundl i ng of network elenments by ILECs, and resale of |LEC
servi ces. See In the Matter of Inplenentation of the Loca
Conpetition Provisions in the Tel ecommunications Act of 1996;
| nt erconnecti on between Local Exchange Carriers and Commerci al
Mobil e Radio Service Providers, CC Docket Nos. 96-98 and 95-
185, First Report and Order (released August 8, 1996) ("First
Report and Order"). I n numerous instances, the parties have
argued that the FCC's rules are dispositive of issues here.*

3. AT&T filed its Mtion to Narrow Issues on
Sept enber 16, 1996. Essentially, that notion requested a
decl aration that the Commission is legally required to follow

the FCC's rules with respect to nmatters at issue in the

' As discussed infra, certain provisions of the FCC's rules were recently stayed by the ¢

cuit Court of Appeals. See lowa Utilities Board v. Federal Communications Conmission, et al., 1
589204 (8th Cir. COctober 15, 1996).



consol i dated proceedings. The notion was precipitated by
USWC's positions in prefiled testinmony which urged Conm ssion
consideration of <certain issues independent of the FCC s
rulings. At the Septenber 20, 1996 prehearing conference, we
rul ed that our decisions would not reopen issues determ ned by
effective FCC rules. We now nenorialize that ruling.

4. The Act, 251(d), directs the FCC to pronul gate
i npl enmenting regul ati ons. In addition, the Act directs state
conm ssions, during arbitration, to conply with the FCC s
rul es. See 252(c)(1). In our view, these provisions
clearly express Congress' intent to preenpt contrary State
action on matters lawfully ruled upon by the FCC To the
extent USWC clainms that the FCC exceeded its jurisdiction in
its rulemaking, that is a judicial matter. For purposes of
deciding the present case, we wll not reopen mtters
det erm ned by FCC rul es.

5. We also note that prior to passage of the Act, the

Col orado Legislature itself enacted House Bill 1335 ("HB
1335"), 40- 15-501, et seq., CRS., in the 1995 |egislative
sessi on. In that statute, the Legislature determ ned that

conpetition in the market for basic |ocal exchange service is
in the public interest. See 40- 15-101, C R S. HB 1335,
consistent with that determ nation, directed the Comm ssion to

encourage conpetition in the basic |ocal exchange market by

adoption and i npl enent ati on of appropriate regul at ory
mechani sms. Speci fically, HB 1335 nmandated that t he
Comm ssi on adopt rul es est abl i shi ng cost - based, non-
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di scrim natory, and unbundl ed nethods of pricing for carrier
interconnection to essential facilities or functions, and
rules relating to the terns and conditions for resale of
services that enhance conpetition. See 40-15-503(2)(b) (1)
and (IV), CRS. In fact, the Conm ssion has adopted a nunber
of rules to inplement HB 1335 s directives. See Rules on
| nterconnecti on and Unbundling, 4 Code of Col orado Regul ati ons
("CCR") 723-39, and Rules for the Resale of Tel ecomrunications
Exchange Services, 4 CCR 723-40. During the 1996 | egislative
sessi on, HB 1010 was enacted which nmandated that the
Comm ssi on adopt interim tariffs necessary to begi n
conpetition in the |local exchange market by July 1, 1996. The
interim tariffs of USWC were reviewed and adopted in Docket
96- 233T, See Decision C96-655, and the permanent tariff
proceedi ng is ongoing in Docket 96S-331T.

6. As stated above, MFS' Petition for Arbitration was
filed pursuant to the provisions of 252 of the Act. That
section provides that telecomunications carriers (i.e., an
i ncumbent | ocal exchange carrier and a new entrant into the
| ocal exchange nmarket) may voluntarily negotiate the specific
terms for the provision of interconnection services and
unbundl ed network el enments. In the event the negotiating
carriers are unable to reach agreenent with respect to such
t erns, 252(b) provides that, during the period from the
135th to the 160th day after the date on which an incunbent
| ocal exchange carrier receives a request for negotiation, the
carrier or any other party to the negotiation nay petition a
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6.

2

3

state conm ssion to arbitrate any open issues.

7. Section 252(b)(4) of the Act provides that a state
conm ssion, in the course of arbitration proceedings, may
require the petitioning and respondi ng parties to provide such
information as nmay be necessary for the comm ssion to reach a
decision on all unresolved issues. The issues in the
arbitration proceeding are to be limted to those raised in
the petition for arbitration and the response.” According to

252(b) (4) (O):

The state conm ssion shall resolve each issue set
forth in the petition and the response, if any, by
i nposi ng appropriate conditions..... upon the parties

to the agreenent, and shall conclude the resol ution of
any unresolved issues not later than 9 nopbnths dter
the date on which the |local exchange carrier received
t he request under this section.?

252(b) (4) of the Act.

MFS's petition states that its request for interconnection was served on USWC on February
Therefore, the Commi ssion nust decide all unresolved issues in the proceedi ngs concerning
USWC by Novenber 8, 1996.



8. Notably, 252(c) directs that:

In resolving by arbitration under subsection (b)
any open issues and inposing conditions upon the
parties to the agreenment, a state comm ssion shall--

(1) ensure that such resolution and conditions

neet the requirenents of section 251, including

t he regul ati ons prescri bed by the ( Feder al

Communi cations) Commi ssion pursuant to section

251;

(2) establish any rates for interconnection,

servi ces, or net wor k el ement s according to

subsection (d); and

(3) provide a schedule for inplenmentation of the

terms and conditions by the parties to the

agreenent .

In accordance with the provisions of the At, this decision

sets forth our

det erm nati ons

regarding those issues upon

whi ch MFS and USWC have requested arbitration.*

C.

The above

pr oceedi ngs,
for
252(c). At
granting TCG s

TELRI C Cost

establi shed by the Commi ssion in Docket

woul d be

the Conm ssion
i nt erconnecti on,
t he Sept enber
Mot i on

St udi es,

i ncor por at ed

Costing and Pricing |Issues

di scussion points out that, in arbitration

is required to establish "rates

services or network elenments . . ."

See

20, 1996 prehearing conference, in

to Sever Consideration of U S WEST

we determined that the interim prices

No. 96S-233T ("233T")

as the applicable rates® in the

‘A

heari ng,
luded in an Arbitrated
ties' agreement on a nunber of

agreenent between USWC and MFS.

® The use of the term "rates"
n not superseded by contractua

USWC and MFS submitted their
I nt erconnecti on Agreenent
i ssues,

Joint Position Statenment on Negotiated Terms to
(Exhi bit 68). That statenent reflects
sets forth proposed | anguage to be included

and, in fact,

al so includes the applicable terms and conditions for the serv
agreenent or this arbitration order.
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Agreenents subject to pending Petitions for Arbitration.® W
now affirm our previous ruling. The prices established on an
interimbasis in 233T as ultimately nodified subject to true-
up in Docket No. 96S-331T shall be incorporated into the

Arbitrated Agreement in resolution of pricing issues.’

D. Docket No. 96S-233T Tariffs

1. Docket Nos. 96S-233T and 96S-331T were the
outcomes of House Bill 1010 ("HB 1010"), -enacted by the
Col orado General Assenbly in the 1996 |egislative session.
Those provisions are codified at 40- 15-503(2)(g) and (h),
C.R S HB 1010 directed that the Conmmission require
tel ecommuni cati ons service providers that woul d  provide
unbundl ed facilities or functions, interconnection, services
for resale, or |local nunmber portability to file tariffs
containing tenmporary interimrates, terns, and conditions for
the sale of such products.® The Conmi ssion was instructed to
conduct expedited proceedings on proposed interimtariffs for
unbundl ed facilities or functions, interconnection, services

for resale, and |ocal nunber portability. Based upon that

® Vari ous pl eadi ngs and testinony presented at the consolidated hearing pointed out that Doc

96S-233T did not establish rates for all services or elenents at issue in the petitions. Tl
ision and other arbitration orders relating to the consolidated petitions points out that, whi
T prices do not exist for a particular service or elenent, the specific interimrate wll
ject to negotiation pursuant to a bona fide request process. (See Section XXII| of Exhibit 68
escription of the request process.)
"In 96S-233T, pursuant to the requirenents of HB 1010, we established interim rates
erconnection, unbundled elenments, and resale. Docket No. 96S-331T is the proceeding intended
ablish permanent rates. See discussion, infra.

® Section 40-15-503(2)(g) (1), C.R S.
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expedited review, we were commnded to approve or nodify the
filed tariffs on an interim basis.

2. USVC, in accordance wth HB 1010 and our
i npl ementing rules, submtted interim proposed tariffs, along
with supporting coment. Those proposals were investigated
and considered in 233T. A nunmber of parties, including sone
of the petitioners here, filed responsive comments to the
proposal s by USWC. Based upon those submn ssions, we issued
Deci sion No. C96-655 on June 25, 1996. That decision ordered
USWC to file revised interim tariffs establishing rates for
unbundl ed el enents, interconnection, and services for resale.

The Conpany conplied with that directive, and interconnec-
tion, unbundling, and resale tariffs became effective on July
1, 1996.

3. HB 1010 and our i npl ementing rules further
mandated that USWC file proposed permanent tariffs to
supersede the interimtariffs on or before July 1, 1996. I n
fact, the Conpany conplied with that requirenent. Those
proposed permanent rates are presently under investigation in
Docket No. 96S-331T. That docket is now set for hearing in
March of 1997.

4. Finally, we point out that HB 1010 and our
regul ati ons provide that the interimrates (i.e., 233T prices)
are subject to "true-up" wth interest. That is, USWC or
conpeting |ocal exchange carriers ("CLECs") who provided or
purchased service under the interimtariffs shall recover the
difference between rates paid under the interim tariffs and

11



rates that would have been paid had the pernmanent tariffs been

in effect frominception.

12



E. FCC Pricing Provisions

1. In its rules inplementing the Act, the FCC
directed that state commssions utilize ~certain costing
nmet hodol ogies and principles in establishing rates for
i nterconnection, unbundled el enents, and resale. For exanple,
Rul es 51.503 and 51.505 require that rates for interconnection
and unbundl ed elenments nust be based on the total elenent
| ong-run incremental cost ("TELRIC') of the elenent, plus a
reasonabl e allocation of forward-|looking compbn costs. Rul e
51.607 requires that rates for resale of services equal the
| LEC s existing retail rate, |less avoided retail costs; Rule
51. 609 specifies Uniform System of Accounts, accounts which
shall be included in the calculation of avoided retail costs.

2. The FCC did recognize that, in particular
arbitration proceedings, a state conm ssion may not have
available to it sufficient cost information to establish rates
in conpliance wth the rules (e.g., based wupon TELRC
nmet hodol ogi es). See 767, First Report and Order (". . . it
may not be possible for carriers to prepare, or the state
comrmission to review, economc cost studies wthin the
statutory time frame for arbitration"). I n such
circunstances, the FCC directed that state conm ssions use
default proxy rates until such time as proper cost studies are

reviewed and rates set in accordance with that review.

F. TCG Mdtion to Sever

1. In this consolidated proceeding, sone of the

13



parties, including USWC, AT&T, and MCI, presented cost studies
and pricing recommendations for establishing prices in the
arbitrated agreenents. On Septenber 6, 1996, TCG filed its
Motion to Sever Consideration of US WEST TELRI C Cost Studi es.
That nmotion requested that we not consider USW s cost
studies in the instant proceeding. TCG contended that the
studies were only recently nade available to the parties.

Since the studies were "extremely volum nous,” TCG suggest ed,
neither the parties nor the Comm ssion could give adequate
consideration to the costing issues (e.g., to determne
whet her the studies, in fact, conmply with the FCC s nandat es)
in the abbreviated schedule required in this case. TCG
recommended, therefore, that the Conpany's cost studies be
exam ned and considered in Docket No. 96S-331T. As all
parti es acknow -edged, our ruling with respect to USWC studi es
woul d also apply to cost studies presented by other parties
(e.g., the Hatfield nodel presented by AT&T and MCl).

2. We allowed the parties to file witten response to
TCG s suggestions, and, in addition, heard oral argunment on
the notion at the Septenber 20, 1996 prehearing conference
Wth the exception of USWC, no party objected to the request
to defer consideration of costing and pricing issues. Most
parties agreed that the accelerated schedule required for
arbitration pr oceedi ngs did not allow for adequat e
consideration of the cost studies offered in this case.

3. W note that, as in nost ratenmaking proceedings,
the exam nation of <cost studies is critical to price

14



determ nations. This is true regardless of what nethodol ogies
are used to set prices. Gven the inmportance of cost to rate
decisions, all parties and the Comm ssion should be accorded
sufficient opportunity to exam ne the studies and included
cost nodel s. The schedule required for resolution of the
present petitions does not allow full and final consideration
of these issues.

4. In | i ght of our decision to sever final
consideration of <costing and pricing from the arbitration,
sonme petitioners urged the use of the FCC proxies® pending the
resolution of Docket No. 96S-331T. The FCC proxy rates, in
general, are lower than the prices established in Docket
No. 96S-233T.* Staff and USWC recomrended incorporation of
the interim rates established in 233T, to be replaced wth
per manent rates established in Docket No. 96S-331T.

5. We conclude that the interim rates established in
233T should be incorporated by reference in the arbitration
agreenments subject to replacement with final rates to be
established in Docket No. 96S-331T. In the first place, we
note that the FCC pricing rules, Rules 51-501 - 51.515, 51.601
- 51.611, and 51.701 - 51.717 were recently stayed pending
appeal . lowa Utilities Board . Feder al Communi cati ons

Comm ssion, et al., 1996 W 589204 (8th Cir. OCctober 15,

° The FCC proxy rates are set forth in the First Report and Order, Appendix B - Final Rules,

513 (unbundled elenents and interconnection), 51.611 (resale), and 51.707 (transport
m nation).

Y To illustrate, the FCC proxy ceiling rate for an unbundled loop in Colorado is $14.97 |
th; Docket No. 96S-233T set this rate at $18.
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1996). The primary argunment in this case in opposition to use
of the 233T rates was that the FCC, in its rules, prohibited
use of such rates in the interim¢(i.e., before permanent rates
are established). The court's stay of the First Report and
Order's pricing provisions, including the provisions relating
to proxy rates, disposes of this contention. In light of the
stay, no FCC directive precludes us fromusing our own interim
rates.

6. Moreover, at the prehearing conference, before
entry of the stay order, we determ ned that use of the 233T
rates was nost appropriate and not violative of the FCC s
rul es. The 233T rates, as explained above, are interimrates
only, and are subject to true-up with interest. In the First
Report and Order, it is wunclear whether the FCC neant to
preclude the use of interimrates which are subject to true-
up, especially when proceedings are presently pending to
establish permanent prices. We conclude that applying 233T
rates is consistent with the intent of the First Report and
Oder (e.g., to establish reasonable prices on an expedited
basis). G ven the final adjustnent of interimrates for CLECs
in the near future (i.e., after resolution of Docket No. 96S-
331T), we conclude that application of the 233T rates, instead
of the FCC proxies, wll not discourage conpetition in the
interim

7. Furthernore, the 233T rates were set by the
Commi ssion after consideration of volum nous witten comrents
from a nunber of parties, including potential conpeting |oca
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exchange providers such as AT&T and M. That proceeding
specifically determ ned appropriate rates for USWC in |ight of
existing state and federal |aws. These circumstances, along
with the mechanisns for true-up in the near future, persuade
us that incorporation of the 233T interim prices is nost
appropriate given the subsequent replacement wth pernmanent
rates. We al so conclude that interim use of the 233T rates,
even in the absence of the stay, is consistent with the FCC s
rul es.

8. Accordingly, reference to the Interconnection
Tariff as a term in the Arbitrated Agreenents shall nmean
i ncorporation by reference on an interim basis the prices and
terns established by tariff in 233T subject to subsequent
replacenent and true-up with pernmanent rates and terns as

established by tariff in Docket No. 96S-331T.

G.  Geographically Deaveraged Loop Rates

1. M-S notes that the existing 233T loop rates are

not geographically deaveraged. Specifically, the same $18
price under the interimrates applies to all unbundled | oops.
MFS points out that the FCC s rules require that |oop rates
be geographically deaveraged, both on a permanent and on a
proxy basis. For exanple, Rule 51.507(f) provides that "state
comm ssions shall establish different rates for elenments in at
| east three defined geographic areas wthin the state to
reflect geographic cost differences.™ Rel ying upon these
directives, MS, in the instant Petition for Arbitration,
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- 331T.

MFS acknowl edges that these rates would be interimonly,

requests that USWC's unbundled |oops be geographically
deaveraged by wire center by average |oop |ength. Under the
speci fic methodol ogy suggested by M-S, USWC s | oops would be
priced according to three zones (depending upon average | oop
length by wire center), with prices ranging from $11.38 per
| oop to $32.87 per loop."™ The statew de average price would
remain at $18 per | oop

2. The Conpany opposes MFS' s suggestions. General l vy,

USWC contended that we should not deaverage prices for

unbundl ed elenents until we deaverage the Conpany's retail
prices. Ot herwi se, USWC argues, such pricing structures wil
create unwarranted arbitrage opportunities (e.g., CLECs

alternately selecting unbundled |oops or reselling USWC s
| ocal exchange service depending upon location and the
geographi ¢ deaveraged whol esale rates). USWC contends that
such actions would result in the | oss of support from | ow cost

geographi c areas to high-cost geographic areas.

18
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3. We decline to grant geographi c deaveragi ng of |oop
prices in this Docket. As noted by Staff, the existing |oca
exchange service tariffs of USWC are deaveraged.' Currently,
there exists three zones beyond the existing Base Rate Area
for each |ocal exchange. In such zones, USWC assesses
exchange zone increnment charges in addition to the standard
rate for | ocal exchange service.® Such tariffs are
traditionally reviewed and adjusted during rate proceedings
before this Conmm ssion, when  cost studies and other
information are avail able. We note that during the interim
tariff proceeding, Docket No. 96S-233T, no party requested
that the rate for the unbundl ed | oop el ement be geographically
deaver aged. * Notably, M-S s request for deaveraged rates
relies exclusively upon the FCCs pricing directives--
directives which are now stayed. In reliance upon the FCC s
pricing provisions, MS essentially contends that we should
nodi fy 233T prices on an interim basis for purposes of the
arbitrated agreenent. That is, even though the average | oop
price would remain at $18 under the M-S nethodol ogy, actual
unbundl ed | oop prices charged by USWC would not be $18. e

conclude that the actual rates for unbundled | oops--indeed

12

Tr. 10/ 4/96, pp 39-44.

° see pages 31 and 32, section 5.1.6, of the USWC Local Exchange and Network Services Tarif
rently, these additional zone charges range from $5 to $25 per nonth depending on the zone in wh
customer is |ocated.

14

See footnote 47, page 66 of Decision C96-655.
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The

whet her prices should be deaveraged®™- -should be determn ned
only after full consideration of cost studies and other
evidence regarding just and reasonable rates in Docket No.
96S- 331T. The same reasons which support our decision to
defer costing and pricing matters generally, as discussed
above, conpel us to deny M-S s request for deaveraged | oop

rates here.

H.  Loop Conditioning

1. MFS has recomended that no conditioning charges
should apply to unbundled 1loops wuntil and unless USWC
denonstrates that such <charges would be incurred by an
efficient provider using forward-looking costs.*™ M-S argues
that if the price of an wunbundled |oop properly reflects
forward-l ooking costs and technologies of an efficient
provider, then there should be no difference between | oops
conditioned for high-capacity traffic and |oops conditioned
for ordinary voice traffic. Specifically, an M-S wtness
testified that |oops conditioned for ADSL (Asymetric Digita
Subscri ber Line), HDSL (High-bit-rate Digital Subscri ber
Line), or ISDN (Integrated Services Digital Network) should be
priced the same as voice-grade | oops. MFS specifically

poi nted out that some USWC | oops have inductors (load coils)

recent stay of the FCCs rules apparently pernmits state commissions to

veragi ng concept inposed in the First Report and Order.

16

MFS Post Arbitration Brief, October 10, 1996, p. 12.

20
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pl aced on them for the purpose of signal transm ssion for |ong

| oops. MFS would require USWC to renove such coils at no cost

to MFS to allow for high-capacity traffic.

2. The Conpany testified that the Comm ssion has

al ready determned the interim price for an unbundled loop in

233T. This loop price, according to USWC, is based upon costs

for a standard 2- or 4-wire |oop capable

of supporting

services within the nom nal bandw dth voi ce-grade bandw dth of

300 to 3,000 Hertz (Hz). To the extent that a CLEC desires

to provide services that require transm ssion

capabilities

beyond that of the noni nal bandwi dth avail able on its standard

| oop offering, USWC believes that the CLEC should be

separately charged for any conditioning necessary to provide

that capability.” USWC further testified that

to the extent

there is not already a charge in the USWC tariff for such

activity,”® it believed that any work done to renmove any

equi pment, such as load coils used in provisioning voice grade

service, would require a nonrecurring charge to be paid by the

requesting party, comonly referred to as an "individual case

basi s" (1CB) charge. "

3. Staff notes that the Comm ssion’s

Rules (4 CCR

723-2-17) contain a definition of basic service for which USWC

17

Exhibit 54, pp. 76-77.

18

We note that under section 5.4.5 of its Exchange and Network Services Tariff, USW offers

i ¢ Exchange Enhancenent feature which guarantees a specific loss |eve

19

Tr. 10/2/96, p. 194.

21
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is to provide on a ubiquitous basis over its existing

pl ant . The definition does not include the capability for

services such as ADSL, HDSL or | SDN. Staff further recommends

that USWC file a tariff establishing a standard

nonrecurring charge for qualifying conditioned unbundl ed | oops

(e.g., ADSL, HDSL, or |SDN).?*
4. We are persuaded by the recommendations of
and Staff on this issue. The Agreenent shall provide for

standard wunbundled |oop, supporting services wthin

nom nal voice-grade frequency bandw dth, available as either

2- or 4-wire loop. Rates for this loop shall be as determ ned

in the Interconnection Tariff.

5. Loop conditioning for advanced services such as

ADSL shall also be nmde available by USWC, either as it

currently offered in the USWC tariff or otherwise to inprove

and guarantee the |oss and bandw dth perfornmance of USWC s

standard unbundled Iloop elenent. In addition, USWC shall

devel op a standard nonrecurring rate for renmpval of existing

condi ti oni ng, normally load coils used for voice-grade

service. In Docket No. 96S-331T, USWC shall also develop its

basi ¢ unbundl ed | oop el ement recurring rate on the basis that

no conditioning, load coils or any other equipnent investnent,

is included within that rate. |If M-S requires |oops or seeks

to provide advanced digital services using USWC s unbundl ed

? gstaff Statement of Position, October 11, 1996, Attachment A, p. 1.
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| oop element and the required conditioning feature is not
provided in the Interconnection Tariff. M-S shall utilize the
bona fide request process to obtain such conditioned | oops.
This process would include negotiating interimprices for such

condi ti oni ng.

I. Routing Points/Rate Center Points

1. M-S recommends that routing points need not be the
sane as rate center points, but nust be in the same LATA as
the rate center’s NPA-NXX. MFS argues that new entrants
should not be required to establish nore than one point of
interconnection in the markets where they do operate and
should not have to establish a point of interconnection for
each USWC rate center. MFS defines a routing point (also
known as a rating point) generally as the geographic |ocation
of a wire center or end office that is used to measure
di stance for the purpose of applying distance sensitive
transport access charges. A rate center point is the
geographic location associated with a particular telephone
nunber (i.e., each NPA-NXX conbination).

2. USWC urges that MS be required to establish a
single point of interconnection in each local calling area
within which it operates. Staff recomends that M-S shoul d be
required to establish a point of interface in every USWC-
defined |local calling area served by M-S thereby reducing the
need of USWC to backhaul traffic.
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3. We agree with the overall recomendation of Staff.
The Agreenment shall require that M-S establish a point of
interface in each USWC-defined local calling area where it
does busi ness. W note that this finding only affects a

facilities-based provider and is not an issue with resale.

J. Symmetrical Conpensation and the Definition of New

Entrants’ Switches

1. MFS recommends that symmetri cal conpensati on
shoul d apply to traffic term nated on USWC s and new entrants’
facilities irrespective of whether new entrants’ switches are
consi dered tandens. USWC objects to the classification of an
MFS switch as a tandem An MFS witness testified that it
bel i eves USWC di sagrees because of an interpretation of the
FCC Interconnection Order regarding the application of
symmetrical conpensation for instances where a new entrant’s
switch is classified as a tandem sw tch. The Staff SOP
objects to MFS switches being classified as tandem sw tches.
Staff believes that initially CLEC switches will serve end-
user custoners on the line side and will not serve end office
switches on the trunk side; therefore, in Staff’s opinion, the
CLEC swi tches cannot be considered as tandens for the purpose
of conpensati on.

2. As we understand the question, a tandem switch can
be classified either as a | ocal tandem or an access tandem A

| ocal tandem switch is a switch that provides trunk-to-trunk
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switching between at least two Class 5 (local switch) end
offices for local traffic. An access tandem switch provides
trunk-to-trunk switching between an interexchange «carrier
switch(es) and a local end office(s) for the origination and
term nation of toll traffic. In nost circunmstances, an end
office that term nates customer |oops does not also function
as either a local tandem or an access tandem W are aware of
specific situations where a switch can be partitioned to
perform both the end office and the tandem functions.
However, this is not usually the case. We are also aware of
the operating situation that currently exists between USWC and
the |ndependent Tel ephone Conpanies (i.e., other ILECs) in
Col orado wherein the |ILECs exchange traffic between their end
of fices and the USWC tandens.

3. The Agreenent shall provide that MFS nmay designate
a switch as a tandem switch if it perfornms either of the
tandem functions described above. If the MFS switch perforns
tandem functions, it my be considered a tandem swtch
Li kewise, if the switch does not performa tandem function, it

cannot be designated as a tandem for conpensati on purposes.

K. Construction Charges
1. MFS recommends that construction charges be
included in a proper estimate of TELRIC and, thus, it is
i nappropriate to specify separate construction charges. USWC
contends that when a CLEC requests additional unbundled
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el enents, requires the construction d additional facilities
for resal e, or desires ot her speci al construction in
connection with collocation or otherwise, it should pay the
full costs that USWC incurs to provide those facilities. USWC
requests, at a mninmum that the Commi ssion require a |ong-
term commitment that insures cost recovery by USWC over tine.
Staff believes that a construction charge provision to cover
unusual or custom construction should be included in the
contracts. MFS witness Porter testified that properly
performed TELRIC would include construction charges for a
particul ar el ement.

2. The current interimrates in the resale portion of
USWC's Exchange and Network Services Tariff provide for the
application of the USWC construction charge tariff in cases
where USWC is required to extend a line for a custoner. Al so,
a construction charge is set forth in the USWC Access Tariff
which applies to facilities constructed for a purchaser of
unbundl ed network elements fromthe access tariff.

3. W find that the current tariff provisions for
construction charges contained in the USW Exchange and
Network Services Tariff shall be incorporated by reference
into the agreenent as it applies to construction requested by
a new entrant for the purpose of providing resold |ocal
services. W also incorporate the tariff provisions in the
USWC Access Service Tariff for construction related to
unbundl ed network elenments and collocation for instances in
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which the facilities are only for the purposes of the CLEC
We clarify that such charges do not apply to interconnection

bet ween USWC and a CLEC. #

L. Trunk Groups for Non-USWC Local and Toll Traffic

1. MFS recommends that new entrants should not be
required to establish separate trunk groups for non-USWC t ol
and |l ocal traffic in addition to trunk groups already required
for toll and local traffic. MFS objects to being required to
provi de separate trunk groups for toll and local traffic from
non- USWC carriers. An exanple of this would be traffic froma
custonmer of another CLEC that traverses a USWC switch and
term nates to an NFS custoner. MFS therefore requests that
the Comm ssion reject USWC s proposal that MFS (and the other
CLEC in the above exanple) establish separate trunk groups for
this traffic to differentiate it from normal traffic between
MFS and USWC cust omers.

2. USWC also proposes that the Commi ssion should
require separate trunk groups for different types of traffic
(i.e., local and toll). The Staff agrees with this proposal.

3. We conclude that separate trunk groups for
different types of traffic (e.g., local and toll) are

appropri at e. However, the Agreenents should not require that

> W also believe that this clarification is consistent with the intent of the conditions f

n special construction charges apply as listed on pages 4-5 of Section 5.1.3 of the Access Serv
iff of USWC.
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separate trunk groups be established for traffic from
different CLECs traversing the USWC switch. Carriers shall
not be required to provide carrier-specific trunk groups.

4. MS shall not be authorized to circunvent access
billing by delivering toll calls over local trunks connected
to the access tandem switch of USWC Furthernore, M-S shal
be responsible for providing appropriate billing data to USWC
for identification of traffic transiting through the USWC

net wor k.

M Resal e Requirenents
1. USWC and MFS were unable to resolve two issues
regarding the resale of the Conpany's telecommunications
services: (1) whether MFS would be pernmitted to resell USWC
services which are deregulated under state law, and (2)
whet her resale of USWC s services would be restricted to its
i ntended or disclosed use. W agree with MFS on both issues.
2. Resal e of Deregul ated Services
a. USWC clainms that the Conm ssion has no authority
to order the resale of telecomrunications services which are
deregul ated. We assume that the Conpany contenpl ates services
such as those listed in 40-15-401, CRS. (e.g., new
products and services centron and centron-like services,
special arrangenents and assenblies, etc.). USWC reasons
that, inasmuch as the Comm ssion |acks authority under State
law to regulate these offerings, we also lack the authority to
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require the resale of such services.

b. In opposition to the Conpany's position, M-S
contends that we possess the authority to incorporate the
resal e of any teleconmunications service pursuant to the Act
and the FCC rules. According to this contention, the Act
represents an independent grant of authority to the Comm ssion
as Arbitrator to incorporate the resale of telecommnications
services, regardless of the provisions of State |aw. We
agree.

d. Section 251(c)(4) inposes certain duties upon
| LECs, including the duty:

(A) to offer for resale at wholesale rates any

tel ecom nmuni cati ons service that the carrier provides

at retail to subscri bers who are not

t el econmuni cations carriers; and

(B) not to prohibit, and not to inpose unreasonabl e or

di scrimnatory conditions or |limtations on, t he

resal e of such tel ecomruni cations service
The  Act does not [imt the resale of t he | LEC s
t el ecomruni cati ons services to those offerings regul ated under
State law only. To the contrary, the Act's resale mandate
appears to be broad and i ncl usive.

e. As discussed above, the Act also inposes on
state commi ssions certain responsibility for inplenmentation of
its provisions. This includes the obligation and authority to
arbitrate disputes under 252(b) and (c). Under 252(c),

the Commission, in arbitrating the disputes between M-S and

USWC, nust ensure that the requirenments of 251 (e.g., the
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provi sions regarding resale) are nmet. G ven the critical role
of state commissions in inmplenentation of the Act, a contrary
interpretation would Ilikely leave new entrants wth no
recourse to enforce rights accorded under the statute.

f. Therefore, we agree with MFS that we possess the
aut hority to i ncor porate t he resal e of der egul at ed
tel ecommuni ca-tions services in this arbitration proceeding.
Since the Act and the FCC s rul es appear to require the resale
of telecommunications services deregulated under State |aw,
USWC wil | be ordered to permt such resale in its

i nterconnecti on agreenment with MS.

3. Restrictions on Resale
a. USWC requests that we restrict the resale of
services to their intended or disclosed use, under the sane
ternms and conditions applicable to the Conpany's end users
and only to the sane class of custoners which are eligible to
purchase the service from the Conpany. MFS objects to these
proposed restrictions.
b. Section 251(c)(4)(B), USWC points out, provides:
[A] state commi ssion may, consistent with regul ations
prescri bed by the (Federal Conmunications) Conm ssion
under this section, prohibit a reseller that obtains
at wholesale rates a telecomrunications service that
is available at retail only to a category of

subscribers from offering such service to a different
cat egory of subscri bers.

The First Report and Order contains extensive discussion
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relating to the types of restrictions which my be placed upon
resale of services. In general, the FCC rules expressly
recogni ze restrictions on the resale of residential services,?
access services,® and the resale discount for pronotional
offerings of less than 90 days®* only. The First Report and

O der hol ds t hat ot her restrictions on resal e are

presunptively unreasonable; |LECs may rebut presunption, but
only if the restrictions are narrowy tail ored. See First
Report and Order, 939. Furthermore, the FCC held that

restrictions on the resale of flat-rated offerings to nultiple
users (e.g., shared tenant service) and other cross-class
selling restrictions should be presuned unreasonable. | LECs
may rebut this presunption by proving to the state conm ssion
t hat t he cl ass restriction is reasonabl e and
nondi scri m natory. See, First Report and Order, 963- 64.
Accordingly, the interconnection agreement with MFS shall not
restrict resale of service except in the case of residential
access services and di scounted promotions of offerings of |ess

t han 90 days in duration.

N. Sham Unbundl i ng

? The First Report and Order, 962, explains that residential services may not be resold

-residential end users. Additionally, neans-tested offerings such as Lifeline shall not
ilable for resale.

2 First Report and Order, 873.

24

First Report and Order, 948-953.
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1. USWC recommends that the Conm ssion restrict MFS's
ability to buy wunbundled elenments such that reassenbly of
t hose unbundl ed el ement s to create a conpl ete
t el ecomruni cati ons service is not possible. USWC wit nhesses
testified that they disagree with the FCC Interconnection
Order and are of the opinion that the purchase of all of the
necessary unbundled elenments to forma conplete service is not
within the intent of the 1996 Tel econmmunications Act.
Specifically, Dr. Harris, a USW wi tness, testified that the
potential for price arbitrage created by this situation would
har m USWC.

2. MFS disagrees with t he USWC position and
recommends that there should be no restriction on the
conbi nati ons of wunbundled elenments that interconnectors may
pur chase. MFS also nmmintains that such a restriction is
contrary to the FCC Interconnection Order. MFS argues that
the Act requires that USWC provide access to unbundled
network elenents in a manner that allows requesting carriers
to conbine such elenents in order to provide such
t el econmuni cati ons service. *° MFS al so argues that the FCC
| nterconnection Order expressly held that i ncunbents nust
provi de unbundled elenments in a way that enables requesting
carriers to combine themto provide a service. *

3. The Staff provided two options based on whether

See 47 U.S.C.  251(c)(3).

FCC I nterconnecti on Order at 294.
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the Comm ssion is preenpted by the FCC on this issue. If the
Comm ssi on i's not pr eenpt ed, St af f recommends t he
i npl ementation of a Residual Unbundling Charge ("RUC') to
account for the disparity in prices between current retail
finished business services and the sum of the unbundled
el ements, including unbundl ed | oop charges. USWC agrees with
the institution of such an additional <charge to CLEGCs.
However, if the Commi ssion determnes that the FCC preenpts
the State on this issue, then Staff recomends that the
Comm ssion follow the FCC rul es.

4. We agree with M-S, especially since the issue
will be readdressed in the Interconnection Tariff (Docket No.
96S-331T) to be incorporated by reference in the Agreenent.
Any |l osses incurred by USWC in the interimw |l be trued-up in
t he permanent rates. The Agreenent shall not include any
restrictions on the bundling of network elenents to offer
servi ces, apart from any i ncor por at ed t hrough t he
| nterconnection Tariff, nor wll we inplement any residual

charge as proposed by Staff and USWC at this tine.

O. Application of Conpensation Charges to Enhanced
Services Traffic

1. MFS recommends that conpensation charges should

apply to all types of traffic. It argues that exceptions

should not be created for enhanced services traffic. In its

Joint Position Statenent with MFS (Exhibit 68), USWC proposes
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that it 1is appropriate to exenpt traffic originated and
term nated by enhanced service providers from the reciproca
conpensation arrangenments of the interconnection agreenent.
However, as noted by MS, USWC witnesses W seman and Johnson
testified that USWC is not proposing differential treatnent of
traffic from enhanced service providers, such as Internet
traffic. Staff recommends that conpensation charges not be
based on the content of traffic but on the applicable tariff
for transport of such traffic. MFS notes that such a
differentiation of traffic would be technically unworkable.

2. W have sear ched t he Act and t he FCC
I nt erconnection Order and find no reference to this issue. W
agree with the M-S and Staff position, that the Agreenment
shoul d apply conpensation charges to all types of traffic and

exceptions shall not be created for enhanced services traffic.

P. Billing Cycle for Resold Services

1. M-S recommends that paynents for resold services
be due from MFS 90 days after the close of the billing period.
USWC proposes that the billing cycle for resellers be
dependent on the ternms of its tariff, i.e., 30 days. MFS
believes that its 90-day proposal is comercially reasonable
since it fixes a date certain for billing wthin the
arbitrated agreenent rather than relying on an external source

t hat may change over the life of the agreenent.
2. Staff agrees with USWC in its recomrendation that
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the billing cycle for resold services be the sane as for
retail services. It believes that should a CLEC desire a
| onger billing cycle, the CLEC should be required to pay a
hi gher rate to cover the additional cost. Staff believes that
t he whol esale rate used by the reseller is a discounted retail
rate and that billing cycles are based upon the Conpany’s need
for cash working capital. Therefore, the 30-day period for
retail rates should also apply to the whol esal e rates.

3. We agree with USWC and Staff that the current USWC
tariff contains the appropriate billing cycle for wholesale
service purchased by resellers and shall be incorporated into
this Agreenent.

Q Late Paynment Charges

1. M-S requests that we approve proposed | anguage for
its agreement with USWC which would provide for |ate paynent
charges in the event switched access usage data is not
submtted in a tinely manner. We incorporate this suggestion
only partially.

2. The specific | anguage proposed by MFS (Exhibit 68,
page 17) would inpose a |ate paynent charge on USWC at an
annual rate of 18 percent for the Conpany's failure to
"timely" submt switched access detail usage data or sw tched
access summry usage data. A | ate paynent charge would al so
be inposed if the data is not submitted in a "proper format."

Finally, in the event the recording party has not submtted
such data within 90 days of the original due date, billings
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for the associated traffic would be deened |ost and the

recording party would be liable for the anmount of the | ost
billings.

3. W find that ©provision for late charges is
commercially reasonable and should be included in an

i nterconnection agreenment.? W conclude that the 18 percent
annual rate is reasonable. We note that the requirenent for

"timely" subm ssion of the switched access usage is undefined

in MFS's proposal. USWC and MFS are directed to include for
clarity the due date or term We do not incorporate the
suggestion that traffic will be deemed "lost" for failure to

submt wusage data within 90 days, since the present record

does not support this recomrendati on.

?” The Conmission's authority to inpose such provisions as part of arbitration is nore ful

cussed in the decision relating to TCGs Petition for Arbitration (Docket No. 96A-329
erally, we hold that we possess the authority to order reasonable and necessary |iquidated-dan
visions as part of our obligation to arbitrate pursuant to the Act. Therefore, this power deri
m federal, not state, |aw.

36



|11. ORDER
A.  The Conm ssion Orders That:

1. The issues presented in the Petition for
Arbitration filed by MFS Conmuni cations Company, Inc., on June
24, 1996 are resolved as set forth above.

2. Wthin 30 days of the effective date of this
Order, M-S Communications Conpany, Inc., and U S WEST

Communi cations, Inc., are directed to submt a conplete
proposed interconnection agreenent for approval by the
Comm ssion, pursuant to the provisions of 252(e) of the

Tel ecommuni cati ons Act of 1996. The proposed agreenment shall
conply with this Order.

3. The 20-day period provided for in 40-6-114(1),
CRS., wthin which to file applications for rehearing,
reargunent, or reconsideration begins on the first day
following the Mailed Date of this Decision.

4. This Order is effective on its Miled Date.

B. ADOPTED I N OPEN MEETI NG Novenmber 5, 1996.

THE PUBLI C UTI LI TI ES COVMM SSI ON
OF THE STATE OF COLORADO
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