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BY THE COMM SSI ON:

A. Procedural History

1. This mat t er comes before the Commi ssi on

consider adoption of rules relating to interconnection’

to

and

unbundl i ng® of the networks of regulated telecomunications

provi ders. As discussed herein, we adopt the rul es appended

to this decision as Attachment A in accordance wth

t he

|l egislative directives set forth in 40- 15-503(2) (b) (1),

C.R S

‘'As defined in the rules attached to this deci sion, "lInterconnection"

is

the process

viding a connecting link between the networks of conpeting telecomrmunications providers for
pose of conpleting local calls originating on the network of one provider and term nating on

wor k of anot her provider.

2"Unbund|ing", as defined in the adopted rules, is the disaggregation

ctions into nultiple network products or services, enabling those facilities and functions to
ered separately to other telecommunica-tions providers in a manner that allows those providers

lize such elenents in the provision of their own services.

3

of

facilities
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2. We initiated the present proceeding by issuing a
Noti ce of Proposed Rulemaking on Novenber 29, 1995. See
Deci sion No. C95-1173. Additionally, we issued a Supplenenta
Notice of Proposed Rulemaking in this docket on Decenmber 22
1995. See Decision No. (C95-1302. As explained in those
deci sions, the general intent of this proceeding is to conply
with the provisions of the recently enacted House Bill 1335
("HB 1335"), 40-15-501 et seq., CRS The Cenera
Assenbly adopted HB 1335 in the 1995 Ilegislative session,
determ ning that conpetition in the market for basic |ocal
exchange service is in the public interest. See 40-15- 101,
C.R S Consistent with that determ nation, HB 1335 drects
the Commi ssion to encourage conpetition in the basic | ocal
exchange market by adoption and inplenmentation of appropriate
regul atory mechanisns to replace the existing regulatory
framewor k. HB 1335 further nandates that the Commi ssion adopt
rul es i npl enent -i ng cost - based, non-di scrim natory, and
unbundl ed methods of pricing for carrier interconnection to
essential facilities or functions. See 40-15-503(2)(b) (1),
C.RS.

3. In 40- 15-503 and 504 the Legislature established
a Wirking Goup conprised of providers and consuners of
t el ecomruni - cati ons services, representatives from the
Governor's O fice, Commission Staff, Legislative Staff, and
ot her interested persons. The Working Group was directed to
recommend proposed rules for consideration by the Conm ssion
in this docket as well as in related proceedings. On Novenber
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30 and Decenber 20, 1995, the Wirking Group submtted its
reports to the Conm ssion. In addition to considering the
witten and oral coments submitted in this case, we have
taken administrative notice of the reports filed by the
Wor ki ng G oup. Those reports have been filed in Docket
No. 95M 560T, the repository docket regarding inmplenentation
of HB 1335.

4. Commi ssion Staff conducted a number of public
outreach neetings throughout the state in Septenber and
Oct ober 1995 to solicit public comment regarding |oca
t el ephone service. A report sunmarizing public coment as a
result of those neetings has al so been submitted in Docket No.
95M 560T.° We take administrative notice of that report for
pur poses of the present proceeding.

5. In accordance wth our notices  of pr oposed
rul emaki ng, we conducted hearings in this matter on February 2
and 8, 1996. A nunber of parties submtted witten and ora

comments regarding proposed interconnection and unbundling

* This report summarizes the comments (both oral and witten) received during 16 public outre
tings held throughout the state in Septenber and October, 1995, to solicit input on conpetition

vide local telephone service and on a proposed "Telecommunications Consuners Bill d Right

fted by the Comm ssion. Meetings were held in Breckenridge, Steanboat Springs, denwood Sprin

orado Springs, Trinidad, La Junta, Lamar, Pueblo, Gand Junction, Montrose, Cortez, Duran

nosa, Fort Collins, Denver, and Fort Mbrgan. Partici pants represented a diverse cross-section
publi c.

As stated in the report,

An overriding concern expressed at the nmeetings was the question of whether statew de
conpetition in the local telephone market is a realistic expectation, how long will it take
conpetition to reach | ess densely-popul ated areas of the state, and how will the PUC nanage
the transition period?

reach Report at 4.



rul es, including: AT&T Conmuni cations of the Mouuntain States,

Inc. ("AT&T"); AT&T Wreless Services; Colorado |ndependent

Tel ephone Associ ati on ("Cl TA"); t he Conpetitive
Tel ecomruni cati ons Associ ati on (" Conptel"); I CG  Access
Servi ces, I nc., and Tel eport Denver Ltd. ("1CG"); MCI
Tel ecommuni -cations Corporation ("MCI"); M-S Intelenet of

Col orado, Inc. ("MFS"); the Colorado O fice of Consuner
Counsel ("0OCC'); sStaff of the Comm ssion ("Staff"); TC
Communi cations, Inc., Teleport Comunications G oup Inc.
Sprint Tel ecommuni cations Venture, and Sprint Comrmunications
Conpany L.P. ("TCl et al."); and U S WEST Conmmuni cati ons,
Inc. ("USWC').

B. Consensus and "Substantial Deference"

1. Subsections 40-15-503(1) and (2)(a), C.RS.,
require that we accord "substanti al def erence” to the
proposals submtted by the Wrking Goup with respect to
i ssues on which the Working G oup has reached consensus on or
before January 1, 1996. The statute does not define "sub-
stantial deference.” In this case, while nenbers of the
Working G oup disagreed upon many of issues relating to
i nterconnection and wunbundling, nevertheless consensus was
reached upon a nunber of the proposed rules. Thus, we nust
devel op and apply our understanding of the term "substanti al
deference.” To do so, we have exam ned the concept within the
context of the public policies articulated by the General
Assenbly, as well as in the context of the Conm ssion's
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constitutional and statutory authorities and responsibilities.

2. In inplenmenting our understanding of "substanti al
deference,” we take the following into consideration:* our
overarching obligation to protect the public interest, even as
we shepherd the transition into a fully conpetitive
t el ecomruni cati ons mar ket pl ace; the consistency of t he
proposed consensus rules with all provisions of 40- 15- 501 et
seq., C.R S., and other applicable statutes; the consistency
of the proposed consensus rule with existing Conm ssion rules;
the ability of the public and of regulated entities to
understand the proposed consensus rule and the processes
described therein; the ability of the Conmm ssion to enforce
the proposed consensus rule; the ability of the proposed
consensus rule to acconplish or to assist in the transition to
a fully conpetitive telecomunications environment while
assuring the availability of basic service at just, reason-
able, and affordable rates to all people of Col orado; and the
fairness of t he pr oposed consensus rul e to al |
t el ecomruni cati ons service provi ders, exi st-ing and
pr ospecti ve.

3. We are of the opinion that we may nmake changes to
a proposed consensus rule where, after full consideration of
the record and the factors outlined above, we deem it neces-
sary. Because the General Assenbly has required us to attach
significant weight to the opinions of the Working G oup, where

we rejected a consensus rule the rationale supporting our

* This listing is not a definitive statenent of the considerations relied upon by the Comi ssi ¢
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decision is clearly articul at ed.

C. The Tel ecomuni cati ons Act of 1996

1. After we i ssued t he noti ces of pr oposed
rul emaki ng, but before conclusion of the hearings in this
docket, Congress enacted the Tel ecomunications Act of 1996
("Act"). Public Law No. 104-104, 110 Stat. 56 (1996) (to be
codified at 47 U S. C 151, et seq.). President Clinton
signed the Act on February 8, 1996. Notably, the Act nmandates
conpetition in the |ocal exchange market. See 253 (no state
or local statute or regulation nmay prohibit the ability of any
entity to provi de any interstate or intrastate
t el ecomruni cati ons service). The Act also sets forth nunerous
provisions relating to interconnection and unbundling. For
exanpl e, 251(a) sets forth the duty of teleconmunications
carriers to interconnect with the facilities and equi pnent of
ot her providers. Subsection 251(c)(3) conpels incunbent

| ocal exchange carriers ("LEC"):

. . .to provi de, to any requesting
tel econmuni cations carrier for the provision of a
t el econmuni cati ons service, nondi scri m natory

access to network elements on an unbundl ed basis

at any technically feasible point on rates, terns,

and conditions that are just, reasonable, and

nondi scri m natory. .

2. The parties to this case have argued that, in many
i nstances, the Act constrains our authority to adopt sone of
the proposed rules. We address those argunents in the

di scussion relating to specific proposals. At this point, we

sinply comment wupon the overall effect of the Act upon our
8



deci si on. W note that wvirtually wevery party to this
proceeding filed extensive coment regarding the Act and how
its provisions influence the determna-tions to be made in
this proceeding. The two rounds of post- hearing conment
provided for in this docket Ilargely addressed the Act's
i nterconnection and unbundling requirenents. Therefore, the
parties have had sufficient opportunity to comrent upon the
rela-tionship of the Act to the interconnection and unbundli ng
rul es under consideration here, and it is appropriate for us
to consider the Act in ruling upon the various proposals
her ei n.

3. In general, we observe that, in adopting the rules
set forth in Attachnment A, we have attenpted to adopt rules
whi ch are consistent with the requirenents of HB 1335 and the
notices of proposed rul enaking issued herein, while avoiding
i nconsistency with the Act. |In that spirit, we have carefully
consi dered argu-nments that various rules proposed by sone of
the commenters in specific reliance upon the Act exceed the
scope of the notices of proposed rul enmaking. W disagree with
those argunents with respect to the rules set forth in
Attachment A The Act is generally con-sistent with the
intent of HB 1335 and the notices which initiated this docket.

Therefore, even though the Act was passed after the issuance
of the notices of proposed rul enaking, we are able to approve
rules which are both within the scope of the notices and
consistent with the Act.

4. The suggestion was made (e.g., by USWC) that the

9



rul es adopted here should be as narrow as possi ble inasnmuch as
the Federal Conmuni cations Conm ssion ("FCC") wi l | be

promul gating rules to inplenment the Act. See 251(d) (within

6 mnmonths of enactnent of the Act, FCC nust establish
regul ati ons i npl enenti ng i nt erconnecti on and unbundl i ng
requi renents). We disagree with that suggestion for various
reasons.

5. First, we believe that the rules approved here are

consistent with the Act for the reasons discussed infra.

Second, HB 1335 requires us to inplenent interconnection and

unbundl i ng standards by July 1, 1996. See 40-15-503, C R S.

Therefore, we cannot defer action on interconnection and

unbundl i ng rul es in anticipation of forthcom ng FCC
regul ati ons. Finally, we note that the States retain
extensive authority to inmplenent the Act's requirenents. See

251(d)(3) (in prescribing and enforcing rules, the FCC shal
not preclude the enforcenent of State regula-tions which are
consistent with 251 and which do not substan-tially prevent
i npl ement ati on of the Act); 253(b) (nothing in 253 shal
affect the ability of a State to inmpose, on a conpeti-tively
neutral basis, requirements necessary to preserve and advance
uni versal service, protect the public safety and welfare,
ensure the continued quality of telecommunications services,
and safeguard the rights of consuners); 261(b) (nothing in
Act shall be construed to prohibit any State conm ssion from
enforcing regu-lations prescribed prior to the date of the
Act, or from prescrib-ing regulations after such date of

10



enactnment, if such regulations are not inconsistent with the
Act) . We conclude that the provi-sions set forth in
Attachnent A are consistent with the Act, and that no need

exists to await FCC action before adoption of the rules.

1. APPLICABILITY OF RULES

Rule 1 states that the rules are applicable to all
provi ders who offer tel ecomruni cati ons exchange service within
the state. In conjunction wth Rules 2.24 and 2.25
(definitions of "telecomuni-cations exchange service" and
"t el econmuni cations provider"), this rule clarifies that the
regul ations are, intended to apply to all providers of |ocal

exchange servi ce.

I11. DEEILN TI ONS

1. As discussed infra, substantial disagreenent exists
between the parties regarding substantive requirenents which
use ternms defined in Rule 2. However, with respect to the
definitions thenselves, nost of the provisions contained in
Rule 2 were con-sensus rules, or, at least, little dispute
existed with respect to these terns. We discuss here the
rationale for some of the defini-tions which were not included
in the notices of proposed rulemaking or for which sone
controversy exi sted anong commenting parti es.

2. Sonme of the new definitions (i.e., ternms which were
not included in the notices of proposed rulemaking) in
Attachment A are based upon the Act. These include the terns
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"i ncunmbent telecomu-nications provider", "network elenent",

and "rural telecommunica-tions provider."

3. Rule 2.10 defi nes "i ncunmbent t el ecommuni cati ons
provider” in a manner consistent with subsection 251(h) (1) of
the Act. In addition, the provisions in Rule 2.10 which

describe the circumstances in which a new entrant my be

considered to be an incumbent provi der are generally
consistent wth subsection 251(h)(2).° The provision in
Rule 2.10 that a new entrant will be considered to be an

i ncumbent after three years from the date of certification,
absent specific action by the Conmm ssion, is based upon our
judg-nment that this is an appropriate requirement for new
entrants. Rule 2.10, in conjunction with other rules, wll
result in asymmetric treatnent of incunbents as conpared to
new entrants. Not ably, even before passage of the Act we
received comment as to whether incunmbents should be treated
differently than new entrants. W address this issue infra.

4. Wth respect to the definition for "net wor k
element”, Rule 2.13 is identical to the definition set forth
in 3(a)(45) of the Act (to be codified at 47 U S. C
153(a)(45)). We find this to be appropriate.

5. "Rural telecommunications provider", Rule 2.17, is
based upon the provisions of the Act, 3(a)(47) (to be
codified at 47 U S.C. 153(a)(47)), as well as the provisions
set forth at subsection 40-15-503(2)(d), C.R S I n

® This rule was suggested by Staff and the OCC. W note that the three factors which wot
ult in a new entrant being treated |like an incunbent are, in Rule 2.10, stated in the disjunctiv

12



conjunction with Rule 9, rural telecomunications providers
will be exenpt from many of the interconnection and unbundling
requi renents established here, absent further action by the
Conmmi ssi on.

6. We note that Rule 2 does not incorporate definitions
for "loop concentration", "loop distribution", and "l oop
feeder." Sonme of the parties (e.g., AT&T and MCl) proposed to
define these terns in the rules as part of their position that
the |l oop should be unbundled into a nunber of conponents. In
Rule 6.2, we |ist those elenments which nust be unbundl ed.
Rule 6.2 does not adopt the position of new entrants®
regardi ng | oop unbundli ng. Therefore, these definitions are
unnecessary. See discussion regarding Rule 6.

7. As noted above, 40- 15-503(2) (b) nmandates that the
Comm ssi on adopt interconnection and unbundling rules relating
to "essential facilities." The parties disagreed with respect
to the definition of this term USWC argued that an
"essential facility" is a feature, function or capability that
conpetitors cannot practically duplicate or obtain from an
alternative source, and to which reasonable access is
necessary to enable conpetition.” In contrast, parties such
as AT&T and MCI suggested that no definition of "essential

facilities" is necessary. According to that coment, the Act

®In many instances, the positions of parties seeking to enter the |ocal exchange market
petition with incumbent LECs (e.g. AT&T, Conptel, 1CG M, M-S, and TCl et al.) were virtual

ntical

se parties, refers to these parties as "new entrants."”

" Consistent with this concept of essentiality, USWC s unbundling rule would linmt
ments required to be unbundl ed.

13
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does not limt conpetitor access to unbundl ed network el enents
to "essential facilities" only. AT&T and MCI recomended
that, if the Conmm ssion adopts a definition of the term it
should be sufficiently broad to include all network elenents
whi ch the FCC may require to be unbundl ed.

8. OQur adopted rule defines "essential facilities or
functions” as those network elements which are required to be
unbundl ed. As indicated in the argunments for or against a

particul ar definition of the term the significance of the

definition i's related to the unbundling requirenments
t hensel ves. As such, our definition, in conjunction wth
Rule 6, which lists the network elements which nust be
unbundl ed, directly resolves the dispute. In addition, the

definition of "essential facilities" is potentially related to
i nput ati on requi renents for i ncunbent | ocal exchange
provi ders. We address those requirenents in Rule 7.6 See

di scussion infra.

V. | NTERCONNECTI ON- - RULE 3

1. As defined in the rules, interconnection is the
process of providing a connecting |link between the networks of
conpeting telecommunications providers for the purpose of
conpleting local <calls originating on the network of one
provider and term nating on the network of another provider.
Sinmply put, interconnection enables the custoners of one
provider to call customers of another provider. Rule 3 in
Attachment A sets forth our approved require-ments relating to

14



i nt erconnecti on.

2. There was substanti al di sagr eenent bet ween the
parties regar di ng certain i ssues associ at ed with
i nt erconnecti on, i nclud-ing: (1) should the sane

i nterconnection requirements apply to incumbents and new
entrants alike, or should nore stringent requirenents be
applied to incunbents; (2) at what points should
i nt erconnecti on be conpel | ed; (3) what col | ocati on
arrangenents should be nmandated; (4) what rates, termnms, and
conditions should apply for interconnection? W discuss these

i ssues here.

A. Applicability of Rule 3

1. Adopted Rule 3.1 provi des t hat, “All
tel ecommuni ca-tions providers shall interconnect directly or
indirectly with the facilities and equipnment of other
t el ecommuni cati ons providers" (enphasis added). In addition,
Rule 3.4 directs that a tel econmu-nications provider generally
(i.e., the rule does not distinguish between incunbents and
new entrants) shall allow for physical or virtual collocation
of equi pnent necessary for interconnection at that provider's
prem ses. Sonme of the parties objected to rules which apply
identical interconnection requirenents to new entrants and
i ncunbent LECs.

2. Parties such as AT&T, M, and M-S argued that
the Act inposes different interconnection standards upon
i ncumbent LECs as conpared to new entrants. Speci fically,

15



these parties suggested, while the Act requires all providers

to i nt erconnect with t he facilities of ot her
tel ecommuni cations providers ( 251(a)(1)), only incunbent
LECs are conpelled to provide interconnection at any

technically feasible point ( 251(c)(2)). These parties al so
poi nted out that the Act, 251(c)(2)(6), inposes collocation
obl i gati ons upon incunbents only. According to these parties,
Congress acknow edged the nonopoly position of the incunbents
and the significant market and cost hurdles that new entrants
woul d encounter in conpeting with incumbent LECs. Thus, it
was sug- gest ed, i nposition of i denti cal i nt erconnection
responsi bilities upon incunbents and new entrants is directly
i nconsi stent with the Act.

3. Staff, the OCC, USWC, and CITA disputed these
argu- ments. These parties suggested that adoption of
identical inter-connection obligations for all providers wl
foster conpetition. These parties also submtted that uniform
requirenents are con-sistent with the Comm ssion's duty to
adopt non-discrinmnatory interconnection rules. W agree with
t hese positions.

4. First, i nterconnection by all providers is
necessary to enable end-users of one telecommunications
provider to conplete calls to custonmers of other providers.

The obligation to inter-connect on the part of all providers

will advance the goal of promoting conpetition in the |ocal
exchange market. The record does not indicate that inposition
of identical i nterconnection requirenments will harm the

16



ability of new entrants to conpete with incunmbents. Si nce,
under the Act, even new entrants must inter-connect with other
providers, there should be good reason to adopt |esser
i nterconnection standards for new providers. No conpelling
reason was offered in this proceeding.

5. As for the preenptive effect® of the Act on our
rules, we disagree with the argunents by the new entrants.
Federal |aw may be found to preenpt inconsistent State action
generally, in three ways: (1) Congress nay express its intent
to preenpt State law, (2) preenption nay be inferred from a
pervasi ve schene of federal regulation such that preclusion of
State laws on the subject will be assumed; and (3) a State | aw
may be preenpted because it conflicts with a federal |aw

Grand Junction v. Ute Water Conservancy District, 900 P.2d 81

(Col o. 1995), Banner Adverti sing, I nc. V. Peopl e,
868 P.2d 1077 (Col o. 1994). See also Cippollone v. Liggett
G oup, I nc., 112 S. Ct. 2608 (1990). None  of t hese

ci rcunst ances exi st here.

6. We note that, while the Act enunerates distinct
requi renments for new entrants and incunbents, the Act does not
specifically commnd that incunmbents and new entrants be
treated differently under State regulation. Mor eover, the
Act's preserva-tion of significant State prerogative in
i npl ementation of its purposes (paragraph 0) indicates that

Congress has not intended to preenpt State regulation sinply

®I'n our vi ew, the nunmerous argunments in this proceeding that the Act prevents us from adopti
ious rules are preenption argunents.
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because that regulation is different. We concl ude that our
i nterconnection rule, which treats all providers the sane,
does not conflict wth the purposes of the Act, and,

therefore, is not preenpted.

B. Points of |nterconnection

1. Rule 3.3 decl ares t hat t el ecommuni cati ons
provi ders shal | al | ow i nt erconnecti on, ", . .at any
technically f easi bl e poi nt wi t hin t he provi der's
network. . . ." The rule is consistent with the directives
within 251(c)(2) of the Act. Some of the parties (e.g.,

AT&T, MCl, USWC) suggested that the rule should specify the
perm ssible points for interconnection as being: a point
inside the originating provider's central office; a point
outside the originating provider's central office that such
provider controls; a point outside the termnating LEC s
central office; or, at any point agreed to between the
i nt erconnecti ng provi ders. As grounds for their
recomendati on, these parties observed that the FCC wll
conduct a rulemaking proceeding to determ ne the points at
which it is "technically feasible" to provide interconnection.
Pendi ng that determ nation, these parties proposed that the
rul es specify the points |isted above.
2. Qur deci si on to di rect sinply t hat
i nterconnection occur at any "technically feasible point" is
based upon the suggestion of Staff and the OCC. As noted in
their comments, the adopted rule is consistent with present

18



federal law (i.e., the Act). Specifying or restricting the
possi bl e points of intercon-nection as suggested in sone of
the coments nmy prove to be too restrictive in the future

Therefore, we accept the recommendation by Staff and the OCC

to adopt a standard which is consistent with the Act at this

tinme.

3. USWC and CITA also recomrended t hat t he
i nterconnec-tion rul es be limted to t runksi de
i nterconnection® only. That is, USWC and CITA strongly
opposed the suggestion that the rule allow for I|ineside, as
wel |l as trunkside, interconnection®. According to WBWC and
Cl TA: Trunksi de i nt erconnecti on rel ates to t he

i nterconnection of provider-switched networks, and permts the
mut ual exchange of calls. Li neside interconnection, on the
other hand, relates to the connection of dedicated end-user
loops to the lineside of a switch, and is essentially an
unbundl i ng i ssue. Li neside interconnection has nothing to do
with the interconnection of switched networks, or the exchange
of local calls between networks. Therefore, since trunkside
and lineside interconnection are fundanentally different,
trunkside interconnection only should be addressed in the
i nterconnection rule; lineside interconnection should be
addressed in the unbundling regul ation.

4. We understand USWC' s and CITA's objection (to

inclusion of Ilineside interconnection in the rule) to be

° Trunksi de interconnection refers to the connection between switches t hrough trunks.

° Linesi de interconnection generally refers to the connection between a switch and a | oop

19



prem sed upon two argunents: (1) the services involved in
lineside inter-connection (e.g., unbundled switching ports,
| oopl ess exchange service) are not essential elenments which
shoul d be unbundl ed; and (2) there is no market demand for the
services whi ch coul d be provi ded with | i nesi de
i nt er connecti on.

5. Al other parties opposed the position of USWC
and CI TA. These parties comented that the USWC/ Cl TA position
is overly restrictive. According to this coment, conpeting
LECs will require both trunkside and |ineside interconnection.

For exanple, in the event a conpetitor decides to build its
own |loop, it may need interconnection on the |ineside only.
This would enable a provider to connect end-users to their
net wor k. A potential effect of the USWJ/CITA position,
according to the parties, is that competitors my be required
to replicate existing network infrastruc-ture. These results,
it was asserted, will inpair conpetition in the |ocal exchange
mar ket .

6. Since we agree with those parties opposing the
USWC/ CI TA position, the interconnection rule is not linmted to
trunksi de interconnection. We conclude that rejection of the
USWC/ CI TA argunents is consistent with the intent of HB 1335

as well as the Act.
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C. Collocation
1. The notices which initiated this proceeding
essentially proposed that only virtual col l ocation be
required. Physi cal collocation was to be permtted by nutua

agreenment only. However, the Act nmandates that incumbent LECs

provide, ". . . .physical collocation of equipnent necessary
for i nterconnecti on or access to unbundl ed net wor k
el ement s. ! See 251(c) (6). Al t hough the Act conpels

i ncumbent LECs to of f er physi cal col | ocati on, USWC,

nevert hel ess, asserted that it should not be forced to provide
the service. USWC argued that the legality of physical

collocation is in question', and suggested that the rules
continue to mandate virtual <collocation, while permtting
providers to negotiate for physical collocation. We reject

t his suggesti on.

2. Undoubtedly, Congress was aware of the holdings
of the federal courts with respect to the authority of the FCC
to order physical collocation at the tine of passage of the
Act. Comment in this proceeding (e.g., by AT&T) asserted that
prior case | aw regardi ng physical collocation sinply held that
the FCC |lacked authority to order the service under then
exi sting statutes. Of course, it is not our prerogative to
deci de upon the constitutionality of 251(c) (6). Based upon

the Act, nost of the parties recommended that we conpel the

' Bell Atlantic Tel ephone Co., et. al. v. FCC et. al., 24 F.3d 1441 (D.C. Cir. 1994) was ci-
this argunment.
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offering of physical collocation, in addition to virtual
coll ocation. W agree with this conmment.

3. Rule 3.4 requires providers to offer physical
col | ocati on, except where the Comm ssion deternines that the
service is not practical for technical reasons or due to space
[imtations. W find that this requirenent wll pronote
conpeti-tion in the |local exchange market, consistent with the
intent of HB 1335 while affording a nmechanism for an
alternative in circumstances where the specific facts conpe
a different result.

4. USWC al so suggested that collocation requirenents
be limted to equipnent needed to terminate calls (e.g.,
circuit termnating equipnent). Not ably, USWC interprets the
Act's reference to "equi pnent necessary for interconnection or
access to unbundl ed net wor k el ement s" as restrictive
provisions. W clarify that the rule is not intended to limt
collocation in the manner suggested by USWC. " W agree with
the coments by the new entrants that USW s proposed
l[imtation upon the type of equipnent which may be coll ocated
may substantially inmpair the ability of new providers to

conpete. This result would contrary to HB 1335 and the Act.

Neither do we interpret the Act in the same manner as USWC
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V. | NTERCONNECTI ON RATES, TERMS, AND CONDI TI ONS

The rates, ternms, and conditions to be established for

inter-connection were anong the nost controversial issues
di scussed in this docket; little consensus was reached. I n
part, the parties disagreed regarding issues such as: (1)

what pricing methodol ogies should be used in setting rates;
(2) what rates should be estab-lished for new entrants; and
(3) my rates be set by agreenent between providers, or
should the tariff process apply? Qur disposition of these

issues is set forth in Rules 3.3 and 7. 1.

A. Pricing For Interconnection

Wth respect to the issue relating to the rates for
i nterconnection, the primary dispute between the parties
concerned the nmethodology to be enmployed in setting such
rates. Specifi-cally, the new entrants argued that prices be
set at Total Service Long Run Increnmental Costs ("TSLRIC").
USWC and CITA strongly opposed the use of TSLRIC in this
manner, maintaining that rates nust be designed to recover
sone portion of shared and common costs. Staff and the OCC
suggested that these rules not specify the ratenaking
nmet hodol ogy for interconnection. | nstead, Staff and the OCC
asserted, the principles set forth in the Conm ssion's Rules
Prescribing Principles for Costing and Pricing of Regul ated
Services of Telecomrmunications Service Providers, 4 CCR
723-30, ("Costing and Pricing Rules") should control the
pricing of these services.
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B. Position of New Entrants

1. The new entrants generally recomended that
pricing for interconnection should be set at TSLRIC *
According to their arguments: The Comm ssion should set rates
at levels which would occur in fully conpetitive markets. I n
such a market, prices would naturally nove toward increnenta
cost. The Conm ssion should attenpt to replicate the results
of a conpetitive nmarket by setting rates at their economcally
efficient levels (i.e., their incre-nmental cost). Not abl vy,

such prices would be conpensatory to i ncum bent LECs.

2. The new entrants further ar gued t hat
econom c-based pricing is essential if conpetition in the
| ocal exchange market is to succeed. In order to pronote an
environnent which wll present consuners with the greatest

diversity of pricing plans, <calling options, and service

features, the new entrants suggested, it is inportant that the

underlying exchange network be available to all retai
providers on the same terns, conditions and prices. Si nce
econom c (i.e., increnental) cost is the effective price faced

by the LEC itself, other providers should also be charged for
net wor k conponents based upon such costs. In short, the new
entrants argued that rates for interconnection nmust be set at

TSLRIC in order to pronote conpetition.

1 TSLRIC, as defined by sone of the parties, is equal to the firms total cost of producing

its services, assuming the service in question is offered,_ mnus the firms total cost ofl produc
of its services excluding the service in question. This definition was taken from
m ssion's Costing and Pricing Rules.
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3. Finally, the new entrants nmaintained that the Act
mandat es rates based upon TSLRIC. According to this argument,
252(d) (1) directs that the charge for interconnection and
network elenments shall be based on cost, and "may include a
reasonable profit." TSLRIC pricing already includes a
reasonable profit. That is, these parties clained that a
properly performed TSLRIC study is based upon costs and
i ncludes a reasonable profit. The new entrants concl uded t hat
profits in excess of those included in TSLRIC (e.g., the
recovery of contribution for shared or comon costs) would
result in excessive rates such that conpetition in the |ocal
exchange market would be inpractical, and, therefore, would
constitute a barrier to entry. As such, these parties clained

that prices in excess of TSLRIC contravene the Act.

C. USWC/ CI TA Position
1. USWC and CITA enphatically disputed the positions
of the new entrants.® According to these parties,
"cost-based" pricing® does not nmean that prices should equal
costs. In response to the argunent that prices in a
conpetitive market would nove to TSLRIC, USWC stated that this
assertion is based upon "the textbook nmodel of perfect

conpetition, where the prices of a single-product firmwll in

ments shall be set to cover TSLRIC, plus a reasonable portion of shared and overhead co

15

Subsection 40-15-503(2)(b)(1), C R S. directs that the Conmm ssion adopt rules for

USWC' s proposed pricing rules stated that the prices for interconnection and unbund

sts.

"cost - bas

-discrimnatory carrier interconnection to essential facilities or functions, which shal

undl ed. "
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the long-run equal 'marginal costs'. . . ." USWC January 17,
1996 coments, page 28. However, USWC pointed out,
mul ti-product firms such as USWC itself have significant
shared and common costs. These costs, which are economc
costs of the firm nust be recovered fromall services in the
aggregate, if it is to remain in business. Thus, while
conpetition may drive prices towards TSLRIC, a nulti-product
firm can never price its services at TSLRIC, or it would not
recover total cost.

2. USWC clainmed that prices for al | servi ces,
including interconnection, must include a markup above
incremental costs in order to provide a contribution to shared
and overhead costs, and in the case of a rate-of-return
regulated firm to enbedded costs as well. If prices for sone
services do not include a contribution to shared, overhead and
enbedded costs, these costs would be borne by custonmers of
ot her services. I nterconnection rates set at TSLRIC
according to this contention, will mean that USWC s prices for
retail end-user offerings would have to be increased to enable
recovery of shared, overhead and enmbedded costs. Thus,
pricing interconnection at TSLRIC would result in a subsidy
from USWC's retail customers to new entrants. USWC concl uded
that this would result in a significant conpetitive advantage
for new entrants, since it would be required to raise retai
rates to make-up for the lost contribution.

3. As for the contention that the Act mandates TSLRIC
pricing, USWC responded: Section 252(d) requires rates to be
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based on costs and "may include a reasonable profit."”
Al 't hough TSLRIC studies include a return conponent, that
conponent is based on the forward-I| ooking anticipated cost of
capital. In addition, those studies include the "return" on
investnent directly attributable to a particular service only.

A TSLRI C study for network elenments would not include any of
the joint or shared costs of the network, and thus would not
include any return on these elenents. For these reasons, USWC
cl ai med, t he Act does not require TSLRIC pricing.
Furthernmore, pricing to recover shared and compn costs is

con-sistent with the provisions of the Act.

D. Staff/OCC Position

Staff and the OCC essentially recommended that the
pricing nethodology for interconnection not be specified in
the rul es. These parties pointed out that the Comm ssion's
Costing and Pricing Rules provide sufficient gui dance
regarding the pricing of regu-lated services. G ven the
exi stence of those rules, Staff/OCC suggested that it would be
i nappropriate for the Comm ssion to bind itself to any one
particul ar methodology in this docket. We agree with this

reconmendat i on.
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E. Adopted Rule

1. Staff/OCC are correct in observing that the
Costing and Pricing Rules address the issue regarding the
pricing for intercon-nection. For example, Rules 4 and 5, 4
CCR 723-30, mandate that TSLRIC as well as fully distributed
cost studies be presented at the tine of any service rate
proposal for either a fully regulated telecommunications
service or an enmerging conpetitive service which has been
granted rel axed regulatory treatnment by the Comm ssion. Rules
4 and 5 also provide that TSLRIC studies wll be used to
establish price floors. Fully distributed cost studies wll
be used as one conponent of the pricing decision.

2. We further note that Rules 4 and 5 contain other
gui dance regarding the principles and nethods by which the
rates for interconnection should be set. G ven the guidance
set forth in the Costing and Pricing Rules we find it
unnecessary to accept any of the pricing theories advocated by
the parties in this docket. Rule 3.3 in Attachnent A reflects
our deci si on. The rul e, in part, provi des t hat
i nt erconnecti on rates shal | be just, reasonabl e, and
non-di scrimnatory, and consistent wth the Costing and

Pricing Rules.

F. Interconnection Rates For New Entrants
1. The new entrants al so suggested that new providers
should be permtted to adopt the interconnection rates of the
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i ncumbent LEC. The reasons offered for this proposal were:

First, this proposal would streamine the tariff process and
establish rates for interconnection nore quickly, t hus
pronmoting conpetition in the |ocal exchange narket. Second,
such a rule would produce uniformrates for all LECs.

2. USWC, sStaff, and the OCC resisted the suggestion
by the new entrants. In part, these parties pointed out that
adoption of the new entrants' proposal anounts to a universa
grant of relaxed regulation. That is, under the new entrants'
rul e, individual providers would be exenpted from requirenents
that they justify their rates to the Commi ssion by subm ssion
of appropriate studies. W agree with the statements of USWC,
Staff, and the OCC that there is insufficient information in
the present docket to grant relaxed regulation to all new
entrants. Therefore, Rules 3.3 and 7.1.2 require new entrants

to establish interconnection rates through the tariff process.

G Interconnection Tariffs
1. Adopted Rule 7.1 requires providers to file
tariffs to establish the rates, terms, and conditions for
i nterconnection.* Based upon certain provisions in the Act,

USWC argued that any rule which nmandates the filing of tariffs

" Rule 7 also requires that the rates, terns, and conditions for termnation of local traff

undl ed network elenents, and white pages be established through the tariff process.

29



for interconnection or unbundled network elements has been

preenpted. Specifically, USWC not ed, 252(a) (1) states:

Upon receiving a request for interconnection,
services, or network elements pursuant to section
251, an incunbent |local exchange carrier nay

negotiate and enter into a binding agreement wth

the requesting telecomrunications carrier or

carriers . . . The agreenent shall include a

detail ed schedul e of item zed char ges for

i nterconnection and each service or net wor k

el ement included in the agreenent
Section 252 also establishes a process in which State
Comm ssions may nediate or arbitrate providers' negotiations
concerning interconnection or unbundl ed network el enents.

2. USWC argued that tariff requirenents directly
conflict with the negotiation process established in the Act.

Such require-nents, USWC claimed, wuld circumvent and

under m ne t he Act's negoti ation process and render
"“meani ngl ess the provisions of the Act which assign nediator
and arbitrator roles to the Comm ssion."” USWC February 21,
1996 Comments, page 35. In light of these provisions of the
Act, USWC concluded that we are prohibited from adopting a
tariff process for interconnection or unbundled services.

3. Other parties, especially Staff and the OCC,
di sagreed with USWC s assertions. Not ably, Staff and the OCC
explained that a tariff requirenment nmay be consistent with the
negoti ation process specified in the Act. According to those

comments, certain matters nay best be treated in privately-
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negoti ated agreenents. These may include requests for
construction of special facilities for inter-connection
requests for unique, non-standard network interconnec-tions;
arrangenents i nvol vi ng carrier-specific i nterfaces or
protocols; and arrangenents involving unique, non-standard
operati onal support systenms. On the other hand, Staff and the
OCC also suggested that some matters are appropriate for
tariffing. Generally, these include rates and charges for
i nterconnection and unbundl ed network elenents, and standard
ternms and conditions for such services. We agree with those
parti es who advi sed us that the Act does not preclude a tariff
process.

4. As discussed in the comrents of Staff and the OCC,
a tariff and a negotiation process may coexi st where generally
available terns and conditions are set forth in tariffs, and
other itenms are left for private negotiations. We note that
one of the purposes of a tariff is to ensure that listed terns
and conditions (e.g., rates) are publicly known and generally
available to all custonmers on a wuniform nondiscrimnatory
basi s. W believe that the Act, in its negotiations
procedure, also intends this result.

5. Significantly, 252(e) (1) st at es t hat any
i ntercon-nection agr eement adopt ed by negoti ation or
arbitration mnust be submtted to the State comm ssion for
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approval . Section 252(h) provides that any agreement approved
by a State commission shall be made available for public
i nspection and copying. Pursuant to 252(i), an LEC is
required to namke available any interconnec-tion, service, or
networ k el ement provided under an approved agreenent to which
it is a party to any other requesting provider upon the sanme
terms and conditions as those provided in the agree-nent.
Simlarly, Bell Operating Conpanies, such as USWC, may file
with a State commssion a statenent of the ternms and
conditions it generally offers within that State to conply
with 251,

6. It is apparent to us that the negotiations process
specified in the Act is consistent with the basic intent of a
tariff requirenent: both are designed to ensure the
avai lability of services on a wuniform non-discrimnatory
basis to all custoners. For this reason, we disagree with
USWC' s contention that any tariff requirenment contravenes the
Act . The adopted rules, specifically Rule 7, reflect our
determ nati on.

7. Additionally, we point out that Rule 8 permts
providers to negotiate agreenents regarding interconnection,
the termnation of local traffic, the purchase of any
unbundl ed network elenent, or publication of a Wite Pages
directory. The rule does direct that such agreenents shall
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not be inconsistent with specific provisions contained in a
provider's currently effective tariff. W find that the
Rul es' tariff requirements and the provisions regarding
negoti ated agreenents are consistent wth the Act. I n
addition, as noted in the discussion above (paragraph 0), the
Act specifically provides that State requirenents regarding
i nterconnection and unbundling are permssible. For these
reasons, we conclude that the aopted rules relating to the

tariff process are appropriate.

VI .  COVPENSATI ON FOR TERM NATI NG LOCAL TRAFFI C

Rule 4 sets forth the requirenents relating to
conpensation for termnating local traffic. The parties
di sagreed on a nunber of provisions contained in this rule,
i ncl udi ng: (1) how pro-viders should conpensate each other
for the term nation of calls on each other's networks, by bil
and keep' or reciprocal conpensa-tion'; (2) should the rules
incorporate a business-residence sup-port charge; (3) what
other rate principles should be incorporated in the rule
(e.g., setting termnation charges equal to access rates,

al | owmance of flat rates)?

Y Under a bill and keep arrangenent (or nutual traffic exchange), each LEC provider "bills"

pective end-user and "keeps" the associated revenue. No conpensati on changes hands between LECs

** Under reci procal conpensation, LECs would conpensate each other for the term nation of traf

their networks. Rates and charges would reflect each provider's cost.
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A. Bill and Keep

1. Substanti al di sagr eenent exi sted between the
parties regarding the propriety of adopting a bill and keep
met hod. Staff and the OCC recomrended use of bill and keep on

an interim basis. USWC flatly opposed adoption of the nethod
even on a tenporary basis as suggested by Staff and the OCC.
CGenerally, the new entrants recommended use of bill and keep
until certain market tests are net. They al so opposed the
proposal by Staff and the OCC as incorporating an arbitrary
time period.
2. USWC, as just noted, was the primary opponent of
bill and keep even as an interim neasure.” According to USWC:
The primary reason for its opposition to the method is that
bill and keep does not reflect cost causation, and, therefore,
is incon-sistent with economcally rational pricing. Bill and
keep will likely not accurately reflect cost for two reasons.
First, traffic between providers is wunlikely to be in
bal ance. Second, it is also unlikely that various providers'
cost of termnating traffic wll be the same (e.g., the

net wor ks of various providers may be dif-ferent in character

¥ O TA does object to bill and keep as a permanent conpensation plan. Apparently, for reas

costs associated with inplenentation of reciprocal conpensation, CITA recomended that
ependent tel ephone conpanies be permtted to remain under the existing bill and keep arrangem
il "decisions could be made regarding cost recovery methods and conpensation arrangenents.” C
ruary 29, 1996 comments, page 4.
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dependi ng upon factors such as regions served). If either
circumstance occurs, bill and keep would not accurately
reflect cost.

3. USWC also argues that, if access rates are
different than term nating charges for local traffic, bill and

keep would lead to rate arbitrage. That is, there would be an

incentive for providers to seek classification of toll

as local, in order to avoid access rates.?

traffic

4. Finally, USWC argued that the Act prohibits

adoption of bill and keep. This argunent was based upon the

provi si ons of 252(d)(2) (A, which require that each provider

recover its transport and term nation costs. Since, according

to USWC, bill and keep is not reflective of cost causation, it
woul d contravene the Act. USWC, for all these reasons,
opposes bill and keep even on an interim basis.

5. In response to argunment that LECs are now unabl e

to measure termnating local traffic, USWC represented that it

is in the process of devel oping a nechani sm for neasuring such

cal |l s. USWC stated that this system has already been
depl oyed, or will soon be deployed in areas where it is facing
| ocal exchange conpetition. According to this comrent, the

cost of the system "is a small part of the overall cost to

2% Uswe al so suggested that we adopt a rule which would set termnating |ocal

access charges.
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provide local interconnection services and would be provided
as support for the pricing of local interconnection service in
Col orado." USWC February 21, 1996 Comments, page 18.

6. The new entrants primarily argued that bill and

keep is appropriate, at Jleast as an interim arrangement,

because it wll pronmote conpetition in the |local exchange
market. In particular, the method would avoid the measurenent
and billing costs entailed in a reciprocal conpensation

scheme, and, as such, would encourage entry into the narket.
The new entrants also pointed out that the measurenent system
being inplemented by USWC is apparently a work-in-progress.
Mor eover, since only USWC possesses the system new entrants
would be required to purchase it from USWC at sone as-yet-
unknown costs. This result, it was suggested, is inconsistent
with the intent of HB 1335 to foster conpetition.

7. The new entrants also argued that, contrary to
the contention of USWC, the Act specifically authorizes the
use of bill and keep. See 252(d) (2)(B) (i) (specified
pricing standards shall not be construed to preclude the
mut ual recovery of costs through the offsetting of reciproca
obl i gati ons, i ncl udi ng arrangenents t hat wai ve mut ual
recovery).

8. The new entrants finally disputed the Staff and
OCC proposal which, according to the argunent, sets an
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arbitrary date for transition to a reciprocal conpensation
nmet hod. AT&T and MClI proposed a "narket-based"” analysis for
such a transition. Under their proposed rule, a permnent
| ocal cal | term nation conpensa-tion schenme would be
established only after an incunmbent LEC, has filed TSLRIC
studies for the switching, transport and other com ponents
used in termnating local calls, has unbundled the facili-ties
or functions identified in the unbundling rule, and has pro-
vided true nunber portability.

9. GCenerally, Staff and the OCC proposed that bill
and keep be utilized until three years after the effective
date of the rules, or six nmonths after the inplenentation of a
nunber portability database, whichever occurs first. Thi s
proposal, Staff and the OCC asserted, will provide incentives
for providers to obtain approval of appropriate rates and wl |
expedite i npl ementa-tion of | ocal number portability.
According to Staff and the OCC, this interim nmeasure would
al so serve the goal of pronoting com petition.

10. We accept the Staff/OCC recommendation for the
suggested reasons. In addition, sone of the arguments made by
USWC and the new entrants persuade us to adopt the Staff and
OCC pro-posal. It is apparent that there is presently no
proven nechanism readily available to new entrants for
measuring termnating local traffic. Thus, the cost of
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measurenent and billing wunder a reciprocal conpensati on

arrangenent are unknown at the present tine. Therefore, we
will not accept USWC s position that bill and keep is
i nappropriate even as an interim neasure. As for the

arguments relating to the Act, we agree with the new entrants
that bill and keep is not prohibited.

11. We also reject the position of the new entrants

that bill and keep be approved for some unknown period of
tine. USWC appears to be correct that bill and keep may not
ultimately be reflective of cost causation. As such, we
should adopt a rule which will encourage the devel opnent and

depl oynent of effective nmeasures to nove to reciproca
conpensati on. W find that the Staff/OCC suggestion is

appropriate in view of all these considera-tions.
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B. Business/ Resi dence Support Charge

1. USWC, with the support of CITA has consistently
mai ntai ned that the rules should allow for the establishment
of a Business/ Residence Support Charge. According to USWC,
this charge is intended to replace the inplicit subsidy from
hi gh contribution business custoners which will be |ost when
t hese customers choose an alternative provider. W note that
this proposal is based upon a number of assertions regarding
present rates and the future business activities of new
entrants. Specifically, the proposal assumes--USWC cl ai ned as
much--that current rates for business basic exchange are set
at a level far above costs. Next, the USWC contention posits
that the high contribution from business subscribers (i.e.,
the mark-up above cost-of-service for basic business service
and optional services purchased by business custoners) is used
to subsidize residential basic exchange specifically. To the
extent new conpetitors enter the |ocal exchange market, USWC
then anticipates, they are likely to serve business exchange
customers al nost excl usively. USWC concluded that, as it
| oses business custoners and the large contribution from the
services these customers purchase, it wll |ose the subsidy
provided to services purchased by residential subscribers.

2. USWC wultimately argued that if it is to be

39



required to maintain the differential between business and

residential |ocal exchange service, it nust be permtted to

charge a Busi ness/ Residence Support Charge to interconnecting

| ocal exchange providers. That charge would be

assessed

either as a flat charge per alternative exchange provider

access line, or as a per mnute-of-use charge for

| ocal calls

t hat anot her provider delivers to USWC for term nation on the

USWC network. Additionally, USWC contenpl ates that the charge

woul d be assessed upon conpetitors whose

ratio of

busi ness/ residence custoners is |less than USWC s conparable

ratio.

3. This proposal was opposed by all other parties

(except for CITA) for various reasons.? For exanple, a nunber

of comnenters nmaintained that a Business/Residence Support

Charge would be anti-conpetitive, inasnuch as

it woul d

preserve inplicit subsidies in the rates of incumbent LEGCs.

The charge would, in effect, cause new entrants to subsidi ze

i ncunmbent providers. As an anti-conpetitive neasure, the new

entrants also clained, it is prohibited by the Act.

4. Staff and the OCC recomended that we reject both

the USWC proposal as well as any proposal which would

explicitly proscribe a charge like a Business/Residence

21

hibit collection of a charge |ike a Business/Residence Support Charge in
m nation rate.
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| oca

In fact, some of the parties (e.g. AT&T) suggested that we adopt a rule which would expres
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Support Charge. W agree with their reasoning. The above
di scussion points out that the justification for the proposal

depends upon a finding that residential basic exchange service

is being subsidized by business basic exchange. The present
record does not support such a finding. |In our view, the USWC
proposal is essentially a rate-making natter. That is, the

necessity for such a <charge nmust be investigated in a
ratesetting case, applying appropriate ratemaking principles
(e.g., whether considerations regarding universal service
justify a Business/Residence Support Charge). It would be
i nappropriate to approve (or disapprove) such a charge in this

rul emaki ng proceeding. We will decline to do so.

C. Term nation Rates

1. Rule 4.6 provides that the rates for termnating
|l ocal traffic nmay be usage-based; flat charges based upon, for
exanpl e, capacity port charges; or sone alternative mechani sm
The Comm ssion will exam ne the rates of individual providers
pursuant to the provisions of Rule 7.2 (i.e., through the

tariff process).
2. We specifically decline to adopt the proposal by
USWC that rates for termnating local traffic be the same as
switched access rates. USWC proposed this rate structure,
apparently, to preclude rate arbitrage. See discussion supra.
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Dependi ng upon the |evel of access rates, such a rate design
could be substantially anti-conpetitive. Moreover, as wth
ot her instances in which the parties have urged us to adopt
specific ratenmaking principles, we conclude that this type of

proposal should be investigated in a ratesetting case.

VI1. OIHER | NTERCOVPANY ARRANGEMENTS

1. Rule 5 sets forth requirenents relating to a nunber
of necessary arrangenments between conpeting tel ecomruni cations
provi ders. Most of these itens were, for the npbst part,
agreed to by the parties. In part, the rule: requires
providers to deal with each other in good faith (Rule 5.1);
directs providers to offer service in accordance wth
appl i cabl e Comm ssion rules (Rule 5.2); requires all providers
to afford reasonable access to poles, ducts, conducts, and
rights-of-way (Rule 5.3); conpels conpetitors to offer

i nterconnecting providers with both answer and disconnect

supervision as well as all available call detail information
necessary to enable proper custoner billing (Rule 5.4);
requires providers to enter into nmutual billing and collection
agreenments (Rule 5.5); directs that ©providers offer the

interoperability of non-optional operator services between
networks (Rule 5.6); commmands that providers develop nutually
agreeabl e and reciprocal arrangements for the protection of
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customer proprietary network information (Rule 5.7); requires
t hat providers cooperate in devel opnent and inplenentation of
procedures for service repair referrals (Rule 5.8); directs
that providers offer necessary operational support to enable
other providers to offer service consistent with Conm ssion
rules (Rule 5.9); and requires providers to nmke available
access to technically-reasonable, non-proprietary signaling
protocols used in the routing of traffic.

2. Rule 5.12 sets forth certain directives regarding
the provision of a "White pages" directory. Since there was
sone controversy regarding this issue, we discuss the

rationale for the adopted rule here.

Wi t e Pages

1. USWC and CITA contended that each |ocal exchange
provider should be responsible for assuring that their
customers' listings are included in a directory. These
parties suggested that directory publishing is a fully
conpetitive activity. As such, they maintained, no provider
(e.g., the incunbent LEC) should be responsible for assuring
that the listings of custonmers of other providers appear in a
VWi te Pages directory.

2. The new entrants argued that provision of a Wite
Pages directory is necessary in order to pronpte conpetition.
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That is, these parties clained that requiring each new
entrant to publish a directory would be a significant barrier
to entry. Moreover, the parties suggested, adopting a rule
which mght result in the proliferation of mnultiple Wite
Pages directories would not be in the public interest.
Rather, the parties argued that publication of a single
conpr ehensi ve directory by t he i ncumbent LEGCs, t he
circunmstance which exists at the present time, is nost
appropri ate.

3. The new entrants requested that the Wlite Pages
directory rule require: (1) that listings for the custoners of
new providers appear in the incunbent LECs' White Pages
directory and in the yellow pages directory for business
cust omers; (2) t hat new pro-viders have conpar abl y
easy-to-find information included in the custoner guide pages
of the White Pages directory; and (3) that all customers be
provided a directory by the incumbent LEC Finally, the new
entrants asserted that incunbent LECs should provide a Wite
Pages directory at no charge to new providers. The new
entrants specifically requested that they be provided equal
space in the custonmer call guide pages for free, and that
their custoners be provided a Wiite Pages directory (by the
i ncumbent LEC) also for free. Apparently, the new entrants
believe that publication of a conmprehensive Wite Pages
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directory (i.e., a directory which includes the |istings of
al | custonmers, including those of other providers) has
intrinsic value. That value would inure to the incunmbent LECs
as publishers of the directory and should be considered as
i n-kind conpensation for any costs associated with publication
of the directory.

4. Staff and the OCC followed a nore noderate approach
than the new entrants, USWC and ClITA. Staff and the OCC
agreed with the new entrants that incunmbent LECs should be
conpelled to provide a conprehensive Wiite Pages directory.
In the Staff's and OCC s view, provision of a single Wite
Pages directory to telephone custoners is in the public
i nterest. These parties also agreed that inposition of a
directory publication requirement upon new entrants would
constitute an unreasonable barrier to entry. Consequent |y,
Staff and the OCC supported the principle that, in the absence
of Comm ssion action placing responsibility upon another
provi der, the incunbent LECs should serve as the "provider of
|ast resort" for publication of a Wiite Pages directory.
Staff and the OCC, however, would place responsibility for
actual delivery of the published directory to end-users upon
new entrants (i.e., new providers would be required to deliver
the published directory to their own customers). Final |y,
Staff and the OCC would permt the incunbent LECs to charge
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VI, UNBUNDLI NG REQUI REMENTS- - RULE 6

There was substantial disagreenent anong the parties
concerni ng unbundling provisions to be included in the rules.
Items of controversy included: (1) what network elenents
shoul d be unbundl ed; (2) should unbundling mandates apply to
all providers or to incunmbent LECs only; (3) what rates,
ternms, and conditions should apply to unbundl ed services; and
(4) what process should apply with respect to inplenmentation

of unbundling (e.g., a tariff process)?

A. Elenents to be Unbundl ed
1. Rule 6.1 and 6.2 require i ncunbent
tel ecomruni ca-tions providers to offer access to a nunber of

network elenments designated as “"essential facilities or

functions"”. These include: |oop, local switching;, comon
transport links, dedicated transport Ilinks, local and toll
tandem swi tching, operator systems, signhaling |inks, signal

transfer points, and access to each service control point via

signal transfer points. This list of "essential" network

el ements which incunbents will be conpelled to unbundle was
sug-gested by Staff and the OCC.

2. In recomending the |list of services to be

unbundl ed, Staff and the OCC consi dered technical feasibility,
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econom c feasibility, and the necessity of the elenments to the
provi sion of |ocal exchange service by new entrants. W find
t hese considerations to be appropriate, and, as stated above,
agree with the recommendations by Staff and the OCC. Based
upon the extensive coment provided in this case, we concl ude
that the listed elenents are reasonably necessary (i.e.
essential) to the pronmotion of conpetition in the |ocal
exchange market, as directed in HB 1335.

3. To one degree or another, virtually all other
parties disagreed with the Staff and OCC position. The USWC
list of elements subject to unbundling was virtually identical
to the Staff's and the OCC s list with one exception. I n
USWC' s view, operator systens are not essential to conpetition
in the | ocal exchange market, inasnmuch as these services are
al ready conpetitive. Therefore, USWC opposed unbundling of
operator systens. Ot her coment, however, suggested that
services provided by operator systems (e.g., intercept;
operator handled calls such as collect calling, calling card,
person-to-person, etc.; busy verification; busy interruption;
etc.) are critical to a new entrant's ability to enter the
| ocal exchange narket. See AT&T January 22, 1996 Comment,
pages 14-15. We are persuaded by that comment, and concl ude
that operator systenms should be subject to the rule's
unbundl i ng mandat e.
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4. USWC also expressed concern wth designating
sone elenents as "essential,"” since this designation may
require it to inpute the charges for those elenents into its
prices for other services. Notably, Rule 7.6.2 directs that
i mputation shall be required (i.e., a provider shall inpute
its charges for unbundl ed network elenments into the rates for
its own services) only for elements which are "bottleneck
nmonopoly input(s)". This provision is consistent with the
suggestion of a number of the commenting parties. For
exanpl e, Staff pointed out that an inmputation requirenment wll
limt pricing flexibility on the part of incunmbent LECs (and
the Commission) with respect to retail services. Such a
requirenment, if not carefully circumscribed, mght give new
entrants an undeserved conpetitive advantage. Thus, Staff and
other parties recommended that inputation requirenents be
limted to bottleneck nonopoly inputs only.

5. Rule 7.6.2 further provides that the designation

of an elenment as an "essential facility or function" (i.e.,

inclusion of a network elenent in Rule 6.2) shall not
constitute a conclusive finding that the element is a
bottl eneck nmonopoly input. In effect, Rule 7.6.2, |eaves open

the question regarding inputation requirements for specific
unbundl ed servi ces. We conclude that this question should be
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decided in future proceedings (e.g., where specific rates for
a provider's unbundl ed network el enents are established).?®

6. AT&T and MCI supported the Staff and OCC |ist of
unbundl ed network elenents also with one exception. These
parties argued that it is essential for the local 1oop
conponent to be unbundled into three separate elenents: |oop
feeder, | oop con-centration, and |loop distribution. According
to this contention, new entrants should have the ability to
use only those portions of the |loop which are necessary to
serve their custoners. Therefore, conpeting providers shoul d
have the capability to interconnect with the incunbent LEC at
any of the above-specified points (i.e., loop feeder, |oo0p
di stribution, or | oop concentration).

7. Comrent by USWC and CI TA indicated that it would
be difficult to inplenment unbundling of the loop into feeder
and distribution. For exanple, USWC clainmed that existing
loop plant is not <concisely segnented into "feeder" and
"distribution" plant with clearly defined points of interface.

I n addition, USWC suggested, the current | oop network was not
designed with the thought of unbundling in mnd, and assuned
one provider. According to USWC

Wth nultiple providers interfacing at points

in the | oop, new interfaces would have to be

devel oped, so that different providers could

i nt erconnect . New security procedures would
be needed to assure network integrity

® Rule 7.6.1 also states that imputation shall be required with respect to a provider's pri

i nterconnection, the termnation of local traffic, and "Wite Pages" directory listings,
ordance with the Costing and Pricing Rules. We point out that Rule 4(1)(f) of the Costing
cing Rules states that <cost studies for any service offerings that include, as wunderly
ctionalities, any tariffed fully regulated service nust inpute the tariffed rates as a part of -
t-of - service.

50



The fact is, unbundling the |loop into feeder
and distribution cannot be acconplished

wi t hout si gni fi cant expendi tures
reengi neer the way | oops are provisioned.

USWC January 17, 1996 Comments, page 60. This conmment,

to

very |least, raises questions regarding the advisability

| oop unbundl i ng as advocat ed by t he new
Addi tionally, 271(c)(2)(B) (iv) of t he Act

unbundling of the |loop wthout any nention

of

at the

of

entrants.

requires

further

unbundl i ng of the loop into subparts. At this tinme we decline

to adopt the AT&T/MCI sugges-tion.?*

* As suggested by Staff and the OCC, we may revisit the |ist
undl ed after the FCC has nade its determ nations regardi ng unbundling.
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8. Oher parties such as MS and Conptel took
gr eat er exception to t he St af f and OCC  unbundling
recomrendat i on. These parties clained that the proposal is

overly restrictive in its unbundling mandate in light of the

provi sions of the Act. Specifi-cally, these parties argued
that the Act's unbundling requirenents are not limted to
"essential" or "necessary" facilities. See 251(c) (3),
251(d)(2)(B). These parties interpret the Act as directing

unbundling in any instance where failure to unbundle would
inpair a provider's ability to provide the service it seeks to
offer. Therefore, it was clainmed, the Staff and OCC proposa
is inconsistent with the Act.

9. We do not agree with these assertions. Section
251(d)(2) directs that, in determ ning what network elenments
should be wunbundled, the FCC shall consider: (1) whether
access to such network elenments as are proprietary in nature
is necessary; and (2) whether the failure to provide access to
net wor k el ement s woul d "inpair" t he ability of a
t el ecomruni cations carrier to provide the services it seeks to
of fer. These provisions indicate, first, that incunbent LECs
may not be required to provide unbundl ed access to proprietary
network el ements. Second, the FCC s forth-com ng regul ations
will provide access to non-proprietary elenents, apparently,
only in instances where a provider's ability to offer service
woul d be inpaired by failure to unbundle. We agree with USWC
that this "inmpairment" standard appears to be simlar to the
essentiality criterion set forth in HB 1335. In any event, it
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is not apparent at this tinme that our adopted rule and the

rationale for the rule are inconsistent with the Act.?

B. Applicability of Unbundling Rul es

1. Rule 6.1 requires incunbent teleconmunications
providers to unbundle the facilities or functions listed in
the rule. Significantly, the rule does not conpel other
providers (i.e., providers not classified as "incunbents") to
unbundl e their networks. According to the definition of
"i ncunmbent t el ecommuni ca-ti ons provi der" cont ai ned in
Rule 2.10, all existing LECs (as of February 8, 1996, the
effective date of the Act, wll be considered as incunbent
providers and required to unbundle their networks. However,
Rules 2.10 and 6.1, in effect, provide that new entrants shal
be considered to be incunbents three years after the date of
certification, wunless the Conm ssion determ nes that such
designa-tion is not in the public interest. Hence, absent a
specific Conm ssion determnation to the contrary, a new
entrant  will be conpelled to wunbundle its network, in
accordance with the rule, three years after the date of its
certification. These provisions are based upon the final
recomendat i ons of St af f and the OCC regarding the
applicability of the unbundling nandates. The new entrants
and the incumbent LECs (i.e., USWC and independent telephone

conpanies represented by CITA) enphatically disputed these

2 As previously stated, we may revisit the rules after the FCC adopts inplenenting regulatii

t he Act.
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recommendati ons for vastly different reasons.

2. The new entrants opposed the tenporary exenption
from unbundling requirenments proposed by Staff and the OCC
| nstead, these parties maintained that new providers should be
flatly exenpted from the Rules’ unbundl i ng requirenents
without limtation. TCl et al. suggested that the exenption
for new entrants continue until the incunmbent LECs are no
| onger the dom nant providers in the |ocal exchange nmarket.
At this point, the entire industry should be deregul ated.
Thus, in the contenplation of TClI et al., new entrants woul d
never be conpelled to offer wunbundled network elenments to
their conpetitors. Ot her parties such as M-S and Conptel
apparently intend that this issue (i.e., the necessity for new
entrants to unbundle their networks) be determ ned by the FCC
pursuant to the provisions of 251(h)(2).*

3. As grounds for their positions, the new entrants
ar gued: Significant policy reasons exist for not requiring
new entrants to unbundl e their networks. For exanple, TCI et
al. stated that an unbundling mandate for new entrants woul d:

--extinguish any incentive for new providers

to invest in or devel op new infrastructure;

--deter entry into the market on the part of
facilities-based carriers;

--elimnate incentives for providers to
upgrade or expand their networks;

--in the case of cable system operators,

® Those provi si ons enpower the FCC to provide for the treatnent of a new entrant as an incunb
er specified circunstances. Those circunstances are: (1) the new entrant occupies a position
nar ket for tel ephone exchange service within an area that is conparable to the position occup
an incunbent LEC, (2) such carrier has substantially replaced an incunbent LEC, and (3) sl
atnment is consistent with the public interest, convenience, and necessity.
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negatively inpact their technical ability to

provide their core cable tel evision business.

These results would follow under an unbundling requirenent,
TCI et al. argued, since conpetitors wuld have nearly
i mredi ate access to the network of a new entrant.

4. The new entrants also contended that HB 1335 and
the Act prohibit application of an unbundling rule to new
entrants. Wth respect to the provisions of HB 1335, TClI et
al. asserted that subsection 40-15-503(2)(b) directs the

Commi ssion to establish rules for the unbundling of

"essential" facilities. TCl et al. suggested that the term
"essential" refers to the bottleneck facilities owned by
i ncumbent LECs which are nonopolies, or, at least, the

overwhel m ngly dom nant providers in the market.

5. As for the provisions of the Act, the new
entrants claimed that it also prohibits us from applying an
unbundl i ng requirenent to new providers. These parties first
argued that such a rule would constitute a barrier to entry
(i.e., potential facilities-based providers would not enter
the market for fear of having to afford access to their
networks to conpetitors) in contravention of 253. Second,
the new entrants suggested that the Act (i.e., 251(a-b))
intends that wunbundling mandates apply to incumbents only.
G ven that intention, it was asserted, the Conm ssion is
precluded from adopting unbundling rules which treat new
entrants and i ncunbents equally.

6. The new entrants specifically opposed the Staff

and OCC recomendation to exenpt new providers from the
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unbundling rule for three years (absent further directives
from the Commi ssion). Besi des contravening the Act and HB
1335, the parties alleged, this proposal constitutes an
arbitrary determnation as to when new entrants wll be
conpelled to unbundle their networks. TCl et al. reasoned
that the inposition of wunbundling mandates on new entrants
woul d be appropriate only when those providers possess a
substan-tial share of +the |ocal exchange market and the
i ncumbent LECs are no | onger dom nant providers. Finally, it
was suggested that the Staff and OCC rule usurps the authority
of the FCC to deternm ne when new provides shall be treated as
i ncunmbents. See 251(h) (2).

7. USWC and CITA disputed the argunents by the new
entrants. These parties argued that the pro-conpetition

policies expressed in HB 1335 necessitate application of

unbundl i ng require-nments to al | provi ders equal ly.
Specifically, USWC and CITA cl ai ned: It is in the interests
of consuners that all local exchange providers unbundle their
net wor ks. Such unbundling would assure choices (both in

quality and price) for providers seeking to purchase unbundl ed
el ements resulting in lower prices to end-users. |In addition,
a uniform unbundling nmandate would inpose the sane cost
requi renments on providers, forcing themto be nore efficient,
again resulting in | ower prices to consuners.

8. USWC and CITA further argued: The TCI et al.
claim that unequal unbundling requirenments should be approved
in order to encourage new investnent is invalid. Not abl vy,
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TCl's Colorado network already is as extensive in the urban
areas of the State as is USWC s network. Ot her potenti al

conpetitors already have facilities-based networks in the

regions of the State where competition is likely to occur
(e.g., the Denver nmetro area). Thus, there is no
justification for limting unbundling to incumbent providers.

Finally, USWC and CITA observed that, although the Act
directs only incunmbents to unbundle, it does not specifically
preclude State comm ssions from adopting rules which would
al so require new entrants to unbundl e their networks.

9. As noted above, we accept the Staff's and OCC s
recommendation for a tenporary unbundling exenption for new
entrants. Staff and the OCC reasoned that a three-year period

of time would give new entrants an opportunity to establish a

mar ket presence. I n addition, eventual unbundling will serve
to enhance conpetition. Their proposal also permts a new
provider to further defer unbundling if it is able to

demonstrate to the Commi ssion that such action is in the
public interest. W agree with this proposal and the Staff's
and OCC s rationale.

10. We also agree, with USWC and CI TA to the extent
they point out that some of the likely conpetitors in the
| ocal exchange market (e.g., TC, AT&T, M, etc.) already
have facili-ties in place. Mor eover, we observe that the
willingness of new entrants to construct new facilities wll,
in addition to wunbundl-ing requirenments, depend on other
factors such as the rates eventually set for unbundl ed network
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el ement s. Therefore, TCl et al.'s argunents regarding
di sincentives to new investnment as a result of unbundling are
not totally persuasive. TCl et al. further clainmed that the
lack of an wunbundling requirement for new entrants would
actually encourage them to undertake new investnment in their
net wor k. It is less than clear that such a result wll
fol |l ow. For example, it is possible that providers would
forego new investnent if they could continue to obtain network
el ements fromincunbent LECs.

11. W do agree with the new entrants that, in
light of the currently dom nant market position of the
i ncumbent LECs, it is appropriate to apply the unbundling rule
to the incunbents only. Since this disparate treatnment may
result in less choice for providers, as argued by USWC, that
dissimlar treatnment should be limted. Generally, we find
that the Staff's and OCC s approach reasonably bal ances all
interests herein. That approach will also permt new entrants
to further defer unbundling of their networks if the public
interest requires it.

12. Finally, we note our disagreenent with the
arguments that the adopted rule is inconsistent with the Act.

The provisions cited by the new entrants do not expressly
prohibit States from requiring new entrants to unbundle. The
di scussion above also explains that the States retain
extensive authority to regulate upon matters relating to

unbundl i ng. See paragraph 0O
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C. Pricing and Tariffing For Unbundl ed El enents

The parties substantially disagreed with respect to
pricing and tariffing of wunbundled network elenents. The
i ssues here are identical to those relating to the pricing and
tariffing for i nt erconnecti on. See discussion above,
par agraphs 0. through O Qur holding here 1is identical.
Briefly, Rule 7.3 requires providers, who are required to
unbundle, to file tariffs. W find a tariff process to be

appropriate for the purpose of establishing rates, terns, and

conditions for unbundled network elenents. We reject any
argument that the Act prohibits any tariff requirenents. I n
addition, the rates for wunbundled elenments will be set in

accordance with the directives contained in Rule 7.5.

| X. CONCLUSI ON

The rules attached to this decision as Attachnment A will
be adopted (subject to applications for rehearing, reargunent,
or reconsideration). After consideration of the extensive
comment filed in this proceeding, we find that the adopted
rules are consistent with the legislative directives set forth

in HB 1335.
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X.  ORDER
A.  The Comm ssion Orders That:

1. The rules attached to this decision as Attachnment
A are hereby adopted. This order adopting the attached rules
shall becone final 20 days following the mailed date of this
decision in the absence of the filing of any applications for
rehearing, reargunent, or reconsideration. In the event any
application for rehearing, reargument, or reconsideration to
this decision is tinely filed, this order of adoption shal
become final upon a Commi ssion ruling on any such application,
in the absence of further order of the Comm ssion.

2. Wthin 20 days of final Comm ssion action on the
attached rules, the adopted rules shall be filed with the
Secretary of State for publication in the next issue of the
Col orado Register along with the opinion of the Attorney
CGeneral regarding the legality of the rules.

3. The finally adopted rules shall also be filed with
the Ofice of Legislative Legal Services wthin 20 days
followwng the above-referenced opinion by the Attorney
Gener al .

4. The 20-day period provided for in 40-6-114(1),
CRS within which to file applications for rehearing,
reargunent, or reconsideration begins on the first day
following the nailed date of this decision.

5. This Order is effective upon its Mil ed Date.
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B. ADOPTED I N SPECI AL OPEN MEETI NG March 29, 1996.

THE PUBLI C UTI LI TI ES COMM SSI ON
OF THE STATE OF COLORADO

Conmmi ssi oner s

61



Attachment A
Deci si on No. C96-347
DOCKET NO. 95R-556T
4 CCR 723-39
Page 1 of 21

THE
PUBLI C UTI LI TI ES COVM SSI ON
OF THE
STATE OF COLORADO

RULES ON
| NTERCONNECTI ON AND UNBUNDLI NG

4 CCR 723-39

BASI S, PURPOSE, AND STATUTORY AUTHORITY.

The basis and purpose of these rules is to prescribe the provision of
nondi scrim natory access to, and interconnection with, the facilities of
the tel ecomunications providers' networks to any other tel ecommunications

provider offering or seeking to offer telecomunications products or

services to the public. These rules also provide for the unbundling of
certain teleconmunications providers' networks. These rules provide an
environnment that wll actively pronmote the conpetitive nature of the
t el econmuni cati ons i ndustry, i ncrease t he affordability of

t el econmuni cations services, encourage technological advancenents, and
expand custoner choices in the marketplace.

These rules are clear and sinple. They can be understood by persons
or entities expected to conmply with them They do not conflict with any
other provision of law. There are no duplicating or overlapping rules.

These rules are issued pursuant to 40-15-501, et seq. and

40-2-108, C. R S

RULE 4 CCR 723-39-1. APPLICABILITY
These rules are applicable to all certified tel ecommuni cati ons providers that

provi de tel ecommuni cati ons exchange service in the state of Col orado.
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RULE 4 CCR 723-39-2. DEEL NI TI ONS.

The nmeaning of ternms used within these rules shall be consistent with their
general usage in the teleconmunications industry unless specifically defined by
Colorado statute or this rule. As used in these rules, unless context
i ndicates otherwise, the follow ng definitions shall apply:

723-39-2.1 Collocation (physical and virtual): Physical collocation occurs
when one tel econmuni cations provider owns interconnection facilities physically
located within another teleconmunications provider's physical prem ses.
Virtual collocation occurs when one teleconmunications provider extends its
facilities to a point of interconnection within a reasonably close proximty
to, but not physically located within, another telecommunications provider's
physi cal premises. In virtual collocation, the provider requesting collocation
("l essee") mmy request the type of equipnent to be used from another provider
who owns the space ("lessor"). In such case, the | essee may own, or |ease and
mai ntai n the equi prment.

723-39-2.2 Comon transport 1ink: A communi cations path (1) wused by
multiple custoners and (2) containing one or nobre circuits connecting two
switching systens in a network.

723-39-2.3 Custonmer: A person, including a tel ecommunications provider, who
purchases a tel ecommuni cations service froma tel econmuni cati ons provider.

723-39-2.4 Customer network interface: The facilities on or near the
custoner's prem ses which allow the custoner to interface with the network.

723-39-2.5 Dedicated transport link: A comrunications path (1) used by one
custonmer and (2) containing one or nobre circuits connecting two swtching
systenms in a network.

723-39-2.6 Dial tone: An audible tone sent from an automatic switching
system to a custoner to indicate that the network is ready to receive dial
si gnal s.

723-39-2.7 End-user: A person, other than a tel ecommunication provider, who
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purchases a tel ecomuni cati ons service froma tel ecommuni cati ons provider

723-39-2.8 Essential facilities or functions: Those network el enents which
a telecomuni cations provider is required to offer on an unbundl ed basis.

723-39-2.9 Exchange access: The offering of access to tel ephone exchange
services or facilities for the purpose of the origination or termination of
t el ephone toll services.

723-39-2.10 Lncunbent tel ecommuni cations provider: A tel ecomuni cati ons
provider that on February 8, 1996, provided telephone exchange service in
Col orado and either (a) on such date was a nenber of the exchange carrier
association or (b) is a person or entity that becane a successor or assign of a
menber described in clause (a). |If a provider has held a Certificate of Public
Conveni ence and Necessity to offer |ocal exchange service in Colorado for three

years, such provider shall be considered an incunbent unless the Comr ssion

determines that such designation is not in the public interest. A
t el ecommuni cati ons provi der may al so be consi dered an i ncunbent
t el ecomruni cation provider if: (a) such provider occupies a position in the

mar ket for tel ephone exchange service within an area that is conparable to the
position occupied by a provider described above; (b) such provider has
substantially replaced an incunbent tel ecommunication provider described above;
or, (c) the Conmission determnes that such designhation is in the public
i nterest.

723-39-2.11 |nterconnection: The process of providing a seam ess connecting
link between conpeting networks for the conpletion of local traffic that
originates in the network of one tel ecomrunications provider and ternminates in
the network of another tel ecomrunications provider

723-39-2.12 Loaop: The facilities which connect a custoner network interface
to a main distribution frame, or its equivalent.

723-39-2.13 Network elenent: A facility or equipnent used in the provision
of a teleconmunications service. Such term also includes features, functions,

and capabilities that are provided by nmeans of such facility or equipnent,
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i ncludi ng subscriber nunbers, databases, signhaling systens, and information
sufficient for billing and collection or used in the transnission, routing, or
ot her provision of a telecomunications service.

723-39-2.14 Operational support: A nechanismto facilitate the provision of
| ocal exchange services, including but not limted to the taking of service and
repair orders, and the exchange of billing data and custoner account data in a
manner consistent with Federal and Col orado | aw, through the nutual exchange of
informati on between tel ecommunications providers. This information may be
exchanged in a variety of ways which nmay include, but are not limted to,
el ectronic interfaces, technical interfaces, or access to databases.

723-39-2.15 (perator systens: Systens that provide for live or nechanized
operator functions that assist end-users with call conpletion and directory
assi stance.

723-39-2.16 Oiginating provider: The tel ecomunications provider that

serves the end-user who originates a |ocal call
723-39-2.17 Rural telecomunications provider: A teleconmunications provider

whi ch:

(1) serves only rural exchanges of ten thousand or fewer access
lines;

(2) provi des common carrier service to any |local exchange carrier
study area that does not include either: (a) any incorporated place of 10,000
i nhabitants or nore, or any part thereof, based on the nobst recently avail able
popul ation statistics of the Bureau of the Census; or, (b) any territory,
i ncorporated or wunincorporated, included in an urbanized area, as defined hy
the Bureau of the Census as of August 10, 1993;

(3) provi des tel ephone exchange service, including exchange access,
to fewer than 50,000 access |ines;

(4) provi des tel ephone exchange service to any |ocal exchange carrier
study area with fewer than 100,000 access lines; or

(5) had less than 15 percent of its access lines in communities of
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nore than 50,000 on February 8, 1996.

723-39-2.18 Service control point (SCP): A node in the signaling network to
which informational requests for service handling (for exanple, routing) are
directed and processed. The SCP contains both the service logic and the
custoner specific informati on necessary to process individual requests.

723-39-2.19 Signal transfer point (STP): A facility which provides the
function of connecting signal links in order to transfer appropriate signals
fromand between the various elements of a signaling network

723-39-2.20 Signaling links: Transmi ssion facilities in a signaling network
which carry all out-of-band signaling traffic between the end office and signa
transfer point, the tandem office and signal transfer point, the signal
transfer point and service control point, and the signal transfer point and
anot her signal transfer point.

723-39-2.21 switch: A facility that provides the functionalities required to
connect appropriate lines or trunks to a desired conmunications transm ssion
pat h. These functionalities may include, but are not limted to: (1)
recogni zi ng service requests, (2) obtaining required call specific information,
(3) data analysis, (4) route selection, (5) call conpletion or hand-off, (6)
testing, (7) recording, and (8) signaling.

723-39-2.22 Tandem switch: A facility that provides the function of
connecting trunks to trunks for the purpose of conpleting inter-switch calls.

723-39-2. 23 Tel ecommuni cati ons: The transnission, between or anpbng points
speci fied by the user, of information of the user's choosing, w thout change in
the formor content of the information as sent and received.

723-39-2.24 Telecomunications exchange service: The service within a
t el ephone exchange, or within a connected system of tel ephone exchanges within
the same exchange area operated to furnish to subscribers intercomrunicating
service of the character ordinarily furnished by a single exchange, and which

is covered by the exchange service charge.

723-39-2.25 Tel ecommuni cations provider: Any provider of telecomunications
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exchange servi ces.

723-39-2.26 Tel ecomunications service: The offering of telecommunications
for a fee directly to the public, or to such classes of wusers as to be
effectively available directly to the public, regardless of the facilities
used.

723-39-2.27 Terninating provider: The tel ecomunications provider that
serves the end-user who receives a local call

723-39-2.28 Unbundl ing: The disaggregation of facilities and functions into
nmul tiple basic network products or services so they can be separately offered
to other teleconmmunications providers in a nanner that allows requesting

providers to conbine such elenents in order to provide telecommnications

servi ces.
RULE 4 CCR 723-39-3. L NTERCONNECTI ON
723-39-3.1 Al telecomunications providers shall interconnect directly or

indirectly with the facilities and equiprment of other telecommnications
provi ders.
723-39-3.2 All teleconmunications providers shall provide dialing parity to
conpeting providers of telephone exchange service and tel ephone toll service
and shall permt all such providers to have nondiscrinmnatory access to
t el ephone nunbers, operator services, directory assistance, and directory
listing, with no unreasonabl e dialing delays.
723-39-3.3 Tel ecomuni cati ons provi ders shal | provi de for t he
i nterconnection wth the facilities and equipnent of any requesting
t el ecomruni cati ons provider
723-39-3.3.1 for the transmission and routing of telephone
exchange service and exchange access;
723-39-3.3.2 at any technically feasible point within the
provi der's network

723-39-3.3.3 that is at least equal in quality to that provided by
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the provider to itself or to any subsidiary, affiliate, or any other party to
whi ch the provider interconnects; and,
723-39-3.3.4 (1) at rates, terms, and conditions that are just,

reasonabl e, and nondi scrimnatory; (2) in accordance with the rates, terns, and
conditions established by the provider pursuant to contract, arbitration, or
tariff; and, (3) consistent with the Conmi ssion's Rules Prescribing Principles
for Costing and Pricing of Regulated Services of Teleconmunications Service
Providers (4 CCR 723-30).

723-39-3.4 Collocation: A tel econmmunications provi der shal | provi de,
pursuant to rates, terns, and conditions that are just, reasonable, and
nondi scri m natory, for the physical collocation of equipnent necessary for
i nterconnection or access to unbundl ed net wor k el ement s at t he
tel ecomruni cations provider's prem ses. A tel econmunications provider may
provide virtual collocation if the Conmission deternmines that physica
collocation is not practical for technical reasons or because of space
limtations.

723-39-3.5 Each telecommunications provider shall be responsible for
constructing and nmintaining the facilities on its side of the point of
i nterconnection wunless the interconnecting providers agree to sone other
arrangenent .

723-39-3.6 Each tel ecomunications provider shall construct and maintain its
interconnection facilities in accordance wth accepted telecommunications
engi neering standards and practices. Each terninating provider wll nake
available to all originating providers all technical references to docunents
that provide the technical specifications of the termnating provider's
i nterconnection interfaces. In no event shall a tel ecommunications provider
construct or maintain its interconnection facilities under ternms and conditions
different from the terns and conditions the provider offers to itself, its
affiliates, or another telecomunications provider

723-39-3.7 The Commission's quality of service rules a 4 CCR 723-2 shal
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apply to the provision of interconnection facilities.

723-39-3.8 Ternminating telecomunications providers shall make all required
i nterconnection facilities available within 90 days of a bona fide witten
request. No unreasonable refusal or delay, or discrimnatory provision of

service by a terminating provider shall be all owed.

RULE 4 CCR 723-39-4. COVPENSATI ON FOR TERM NATI NG L OCAL TRAFFI C

723-39-4.1 For purposes of this rule, local calls originate at the custoner
network interface of the calling party's provider and term nate at the custoner
network interface of the called party's provider

723-39-4.2 Except as provided in Rule 4.8, a terninating provider nmay charge
the originating provider a termination fee for all local calls which originate
on the woriginating provider's network and ternmnate on the terninating
provi der's network

723-39-4.3 The ternmination fee shall be based on the costs associated with
each network elenment (1) on the terminating provider's side of the point of
i nterconnection and (2) used by the termnating provider to terminate the call

723-39-4.4 |f the woriginating provider is (1) interconnected to the
term nating provider through the purchase of one or nore unbundled elenents
owned by the termnating provider or a third provider or (2) uses one or nore
unbundl ed el enents owned by a the termnating provider or a third provider to
originate the call

723-39-4.4.1 The term nating provider shall charge the originating
provider a termnation fee in accordance with this rule, and
723-39-4.4.2 The provider of the unbundled elenents shall charge

the originating provider for the use of the unbundl ed el enents.

723-39-4.5 |If the termnating provider is: (1) interconnected to the
originating provider through the purchase of one or nore unbundled elenents
owned by the originating provider or a third provider; or, (2) uses one or nore

unbundl ed el enents owned by a third provider to term nate the call
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723-39-4.5.1 The term nating provider shall charge the originating
provider a termnation fee in accordance with this rule, and
723-39-4.5.2 The provider of the unbundl ed elenents shall charge
the termnating provider for the use of the unbundl ed el enents.
723-39-4.6 The termnation fee, subject to Commission approval, may reflect
ei t her: (1) a wusage-sensitive charge based on, for exanple, distance,
duration, or tinme of day; (2) a flat charge based on, for exanple, capacity
port charges reflecting either the trunk group size or the peak-use of
i nterconnecting capacity; or, (3) any conbination thereof or alternative
mechani sm
723-39-4.7 To the extent Extended Area Service (EAS) agreements in existence
on the effective date of these rules, conflict with this rule, the agreenents
nmust be nodified to conformwith the provisions of this Rule 4.
723-39-4.8 Until either (1) three years after the effective date of these
rules or (2) six months after the inplenentation of a nunber portability
dat abase as contenplated in Rule 5 4 CCR 723-34 (Rules on Local Nunber
Portability and Administration), which ever occurs first, a termnating
provider shall recover its costs associated with termnating local traffic
through the offsetting of its reciprocal obligations with the originating
provi ders. During this period, termnating and originating providers shall
wai ve nutual recovery.
723-39-4.8.1 The ternminating provider's costs associated with the
term nation of local calls may be recovered, as approved by the Conm ssion, in
the rates the terminating provider charges for services provided to its
cust oners.
723-39-4.8.2 If the terminating provider provides the originating
provider with dial tone, the ternm nating provider may charge the originating
provider with the use of unbundled local switching for the generation of dial
tone when the terminating provider termnates calls from the originating

provi der on the termi nating provider's network.
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RULE 4 CCR 723-39-5. OTHER | NTERCOVPANY ARRANGENENTS.

723-39-5.1 Tel ecomuni cati ons provi ders shal | deal with ot her
t el ecomruni cations providers in a good faith and cooperative manner.

723-39-5.2 Al teleconmmunications providers are obligated to serve their
customers in accordance with the Commi ssion's rules.

723-39-5.3 All telecommunications providers shall provide reasonable access
to poles, ducts, conduits, and rights-of-way when feasible and when access is
necessary for other teleconmnunications providers to provide service. Upon
application by a telecomunications provider, the Comr ssion shall determ ne
any matters concerning reasonable access to poles, ducts, conduits, and rights-
of -way upon which agreement cannot be reached, including but not linmted to,
matters regarding val uations, space, and capacity restraints, and conpensation
for access.

723-39-5.4 Tel ecomuni cati ons provi ders shal | provi de i nt erconnecti ng

tel ecommuni cations providers with both answer and disconnect supervision as

well as all available call detail information necessary to enable proper
custoner billing.

723-39-5.5 Tel ecomunications providers shall be required to enter into
mutual billing and collection agreenents so that each telecommunications

provi der can accept other service provider telephone |ine nunber and other
nonproprietary calling cards and can bill collect or third party calls to a
nunber served by another provider

723-39-5.6 Tel ecomuni cations providers shall offer the interoperability of
nonopti onal operator services between networks including, but not limted to
the ability of operators on each network to perform such operator functions as
conpleting collect calls, third party calls, busy line verification calls, and
busy line interrupt.

723-39-5.7 Tel econmuni cations providers shall develop nutually agreeable and

reci procal arrangenments for the protection of their respective custoner
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proprietary network information.

723-39-5.8 Tel ecomuni cations providers shall cooperate in developing and
i mpl enmenting procedures for repair service referrals so that trouble reports
are directed to the correct provider or providers.

723-39-5.9 Each t el ecomruni cati ons provi der shal | of fer, in a
nondi scri m natory nmnner pursuant to contract or tariff, the necessary
operational support to enable other certified tel econmunications providers the
opportunity to provide their custoners quality of service as is available to
the tel econmuni cations provider's customers, consistent with 4 CCR 723-2 (Rul es
Regul ati ng Tel econmuni cati ons Service Providers and Tel ephone Utilities). Such
contracts or tariffs shall be approved by the Commission and available for
revi ew pursuant to Conmi ssion order

723-39-5.10 Tel ecomuni cations providers shall nmake available access to
technically reasonable, non-proprietary, as determned by the Comr ssion
signaling protocols used in the routing of local and interexchange traffic;
i ncluding signaling protocols used in the query of call processing databases
such as 800 Database Service, Alternate Billing Service (ABS), and Line
Informati on Data Base (LIDB); and shall nmke available the signaling resources
and i nformation necessary for the routing of |ocal and interexchange traffic.

723-39-5.11 Tel ecomuni cati ons providers shall be prohibited frominterfering
with the transm ssion of signaling information between custoners and other
t el ecomruni cations providers in a manner that is injurious to network integrity
or that results in fraud. This shall not preclude a teleconmmunications
provi der from bl ocki ng specific signaling information to the extent required by
the end-user's service (e.g., CLASS services).

723-39-5.12 Wite Pages.

723-39-5.12.1 Each telecomunications provider certified before

February 8, 1996 ("White Pages provider"), shall cause the custoner information
(i.e. name, address, and tel ephone nunber) of all custoners within the |oca

calling area served by the provider regardless of whether the custoner
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subscribes to the telecomunications services of that particular provider, to
be published in a "White Pages" tel ephone directory. Upon Conmm ssion approval
a different teleconmunications provider nmay assunme the responsibilities
identified in this rule.

723-39-5.12.2 Each "White Pages" provi der shal | cause each
conpeting provider to receive one "Wiite Pages" telephone directory for each
access line the conpeting provider serves in the "Wlite Pages" provider's
operating area

723-39-5.12.3 Each conpeting tel ecommunications provider shall, in
turn, cause a "White Pages" tel ephone directory to be delivered to each of its
custoners (one directory per access |ine purchased).

723-39-5.12. 4 Each tel ecommuni cati ons provider shall be responsible
to provide to the "White Pages" provider the information required to adequately
list all subscriber's information (i.e. nane, address, and tel ephone nunber) in
the "White Pages" telephone directory. This information will be provided in a
nut ual |y agreeabl e fornmat.

723-39-5.12.5 Each "White Pages" provider shall offer premum
listings in its "Wi te Pages" t el ephone directory to conpeting
t el ecommuni cati ons providers' subscribers.

723-39-5.12.6 Each "White Pages" provider shall provide conpeting
t el ecommuni cations providers space in the custoner guide pages of the "Wite
Pages" tel ephone directory for the purpose of notifying custoners how to reach
conpeting providers to: (1) request service; (2) contact repair service; (3)
dial directory assistance; (4) reach an account representative; (5) request
buried cable local service; and, (6) contact the special needs center for
customers with disabilities.

723-39-5.12.7 Al | parties involved shall abide by the

Conmi ssion's rules on privacy and the handling of custoner proprietary network

i nf ormati on.
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RULE 4 CCR 723-39-6. UNBUNDL| NG,

723-39-6.1 Each incunbent telecommunications provider shall provide, to
any requesting tel ecommunications provi der for t he provi sion  of a
t el ecommuni cati ons service, nondiscrimnatory access to essential facilities or
functi ons. An incunbent telecomunications provider shall provide such
unbundl ed essential facilities or functions in a manner that allows requesting
providers to conbine such facilities or functions in order to provide such
t el ecomruni cati ons service

723-39-6.2 The following network elenents are essential facilities or

functions:

723-39-6.2.1 Loop;

723-39-6.2.2 Local Swi tching;

723-39-6.2.3 Common Transport Links;

723-39-6.2. 4 Dedi cated Transport Links;

723-39-6.2.5 Local and Toll Tandem Swi t chi ng;

723-39-6.2.6 Oper ator Systens;

723-39-6.2.7 Si gnal i ng Li nks;

723-39-6.2.8 Si gnal Transfer Points; and

723-39-6.2.9 Access to each Service Control Point via Signal
Transfer Points.

723-39-6.3 Notw thstanding Rul e 6.1 and 6.2, i ncunbent

t el ecommuni cations providers are not required to unbundle an elenent that the
provi der: (1) does not offer customers as part of a bundled service; or, (2)
exclusively offers the elenent as part of a bundled service through buying the
el ement from another provider and reselling it.

723-39-6.4 A facilities-based tel ecomunications provider that provides
the sole loop to a custoner's prem ses shall offer that |oop as an unbundl ed
network elenent. For purposes of this rule, an alternate provider's |oop need
not be in actual use to be considered a second loop to a custoner preni ses.

723-39-6.5 A detailed record of all requests for unbundling shall be
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mai nt ai ned by the providers requesting such unbundling and filed quarterly with
the Commi ssion. This information shall contain the name of the requesting
person, the date of the request, the specific type of unbundling requested, the

provi der's planned and actual response date, and the provider's response.

RULE 4 CCR 723-39-7. PROCESS AND | NPUTATI ON.
723-39-7.1 lnterconnection.
723-39-7.1.1 Except as provided in Rule 9 below, on the first

day after the effective date of these rules, each incunbent teleconmunication
provider shall file with the Conmission tariffs effective on thirty days notice
that establish rates, terms, and conditions for interconnection

723-39-7.1.2 Wthin thirty days after receiving operating
authority, each telecommunications provider certified after the effective date
of these rules shall file with the Conmi ssion tariffs effective on thirty days
notice or, if applicable, price lists, that establish rates, terns, and
condi tions for interconnection.

723-39-7.2 Termination of local Traffic.

723-39-7.2.1 Except as provided in Rule 9 below, pursuant to
Rul e 4.8, each tel econmunications provider shall, on the first day after the
time period identified in Rule 4.8, file with the Comm ssion tariffs effective
on thirty days notice that establish rates, terns, and conditions for the
term nation of |ocal exchange traffic.

723-39-7.2.2 Wthin thirty days after receiving operating
authority, each telecommunications provider certified after the period
identified in Rule 4.8 concludes shall file tariffs effective on thirty days
notice or, if applicable, price lists, with the Conm ssion establishing rates,
ternms, and conditions for the term nation of |ocal exchange traffic.

723-39-7.3 Unbundling.
723-39-7.3.1 Except as provided in Rule 9 below, within 30

days after the effective date of these rules, each incunbent telecommunication
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provider shall file with the Comm ssion tariffs effective on thirty days notice
that establish rates, terms, and conditions for the sale of unbundled network
el enent s.

723-39-7.3.2 Wthin thirty days after designation as an
i ncunbent provider, each telecomunications provider certified after the
effective date of these rules shall file with the Conmission tariffs effective
on thirty days notice or, if applicable, price lists, that establish rates,
terms, and conditions for the sale of unbundl ed network el enents.

723-39-7.4 \Wite Pages.

723-39-7.4.1 Except as provided in Rule 9 below, each "Wite
Pages" provider shall file wth the Conmission "Wlite Pages" telephone
directory tariffs within 30 days of a conpeting telecommunications provider
receipt of operating authority wthin the provider's operating area. Such
tariffs shall establish the rates, terms, and conditions for the transfer of
custoner information, the publication of "Wlite Pages" telephone directories
for the conpeting provider, the publication of customer guide information for
the conpeting provider, and the publication of premium directory listings for
the conpeting provider's custoners.

723-39-7.4.2 When determining the just and reasonable rate the
Wi te Pages" provider nay charge a conpeting tel ecomrunications provider, the
Conmi ssion may consider, where applicable, the conpensation arrangenent that
the "White Pages" provider has with its publisher.

723-39-7.5 Tariffs. Each tariff filed pursuant to this Rule 7 shall be

reviewed by the Commission on a case-by-case basis. The tel ecommuni cations
provider filing the tariff shall have the burden of proving that any proposed
rates, terns, or conditions are consistent with the follow ng:

723-39-7.5.1 Rates shall be cost-based, just, and reasonabl e,
and may include a reasonable profit;

723-39-7.5.2 Rat es, terms, and condi tions shal | be

nondi scri m natory and conpetitively neutral
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723-39-7.5.3 Rates, terns, and conditions shall be established
to pronpte a conpetitive telecomunications narketplace while protecting and
mai ntaining the wide availability of high quality tel ecomunications service
and,

723-39-7.5. 4 Rates shall be designed so that products and
services that have been specifically deregulated by statute, rule, or
Conmi ssi on order are not subsidized by products or services that are subject to
regul ati on by the Commi ssi on.

723-39-7.6 lnputation

723-39-7.6.1 As applicable, each telecomunications provider
shall inmpute its rates for interconnection, the termnation of local traffic,
unbundl ed network el enents, and "White Pages" directory listings into the rates
of its own services in accordance with 4 CCR 723-30 (Rules Prescribing
Principles for Costing and Pricing of Regulated Services of Tel ecommunications
Service Providers).

723-39-7.6.2 Wth respect to inputation associated with the
rates for unbundl ed network elenents, inputation shall only be required to the
extent the unbundl ed network element is a bottleneck nonopoly input. The fact
that an elenent is defined as an essential facility or function is not

concl usive evidence that it is or is not a bottleneck nonopoly input.

RULE 4 CCR 723-39-8. NEGOTI ATI ON, IVEDI ATI ON, AND ARBI TRATI ON

723-39-8.1 Nothing in Rule 7 shall be construed to limt a
tel ecommuni cations provider's ability to reach a negotiated, nediated, or
arbitrated agreenent wth respect to the rates, terns, and conditions
associated with interconnection, the term nation of local traffic, the purchase
of an unbundl ed network elenent, or publication of a "Wite Pages" directory.
Such agreenents shall not be inconsistent with the rates, terms, or conditions
contained in a telecomunications provider's currently effective tariff, and

wi |l be processed according to the applicable Comr ssion Rules of Practice and
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Procedure.

723-39-8.2 Al agreenents for interconnection, the termnation of |oca
traffic, the purchase of an unbundled network element, or publication of a
"White Pages" directory shall be submitted to the Conmm ssion for approval and

wi |l be processed according to the applicable Rules of Practice and Procedure.

RULE 4 CCR 723-39-9. EXEMPTI ON FOR RURAI TEL ECOVMUNI CATI ONS PROVI DERS
723-39-9.1 Rules 3, 4, 5.4 through 5.10, 5.12, 6, 7, and 8 shall not
apply to rural telecomunications providers wuntil: (1) such company has
received a bona fide request for interconnection, the term nation of |ocal
traffic, the purchase of an unbundled network element, or publication of a
"White Pages" directory; and, (2) such request is deened by the Conmi ssion to
be technically feasible and not unduly econonically burdensone.
723-39-9.2 A teleconmunications provider making such a bona fide request
shall submit a notice of its request to this Comm ssion
723-39-9.2.1 The Commission shall conduct a hearing for the
purpose of determning whether to termnate the rural telecommunications
provi der's exenption under 9. 1.
723-39-9.2.2 The Conmmi ssion shall determine within 120 days
after it receives notice of the request that such term nation of the exenption
is technically feasible, is not wunduly economcally burdensone, and is
consistent with the state and federal universal service requirenents.
723-39-9.2.3 Upon term nation of an exenption, the Conmi ssion
shall establish an inplementation schedule for conpliance with the request.
723-39-9.3 A rural telecomunications provider with fewer than 2 percent
of the nation's subscriber lines installed in the aggregate nationwide may file
an application with the Conmi ssion for a suspension, nodification, or for the
specific exenmption pursuant to this Rule 9 of certain telephone exchange
service facilities specified in such application. The Commi ssion nmay grant

such application to the extent it is necessary and for such duration, as it
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det er m nes:

723-39-9.3.1 (1) to avoid a significant adverse economc
i mpact on users of telecomrunications services generally; (2) to avoid inposing
a requirenent that is wunduly economically burdensone; or, (3) to avoid
i mposing a requirenent that is technically unfeasible; and

723-39-9.3.2 is consi stent with t he public i nterest,
conveni ence, and necessity.

723-39-9.4 The Conmission shall act upon such application filed pursuant

to Rule 9.3 within 180 days after its receipt. Pendi ng such action, the
Conmi ssi on may suspend enforcement of the requirenent or requirenents to which
the application applies with respect to the provider or providers filing such

application.

RULE 4 CCR 723-39-10. DI SPUTE RESQOLUTI ON. At any time when a disagreenent
ari ses between providers regarding the provision of interconnection or
unbundling under these rules, either party may file a conplaint with the

Commi ssi on.

RULE 4 CCR 723-39-11. VARIANCE OR WAI VER The Conmmission may pernmt a
variance or waiver from these rules, if not contrary to |law, for good cause

shown where conpliance is inpracticable, inpossible, or unreasonable.



