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)
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)

ORDER

Adopt ed: June 29, 1995; Rel eased: June 30, 1995
By the Conmi ssion:
. | NTRODUCTI ON

1. On March 30, 1995, the Comm ssion issued an order meking
interimrevisions to its price
cap rules for local exchange carriers (LECs). On May 9, 1995, Bel
Atl antic and Sout hwestern Bel
Tel ephone Conpany (petitioners) jointly petitioned the Commission to
partially stay the First
Report and Order, pending disposition of their petition for review of
that order, filed in the United
States Court of Appeals for the District of Colunmbia. W find that
petitioners have failed to show
that they are entitled to the relief they have requested. W therefore
deny their notion for stay.

1. PROCEDURAL | SSUES

2. MCI Tel ecommuni cations Corporation (MCl) filed an opposition
to the Joint Petition
one day after the specified date of May 16, 1995. In support of its
notion to accept its late-filed
opposition (MCl Mtion), M suggests that "[t]here is some conflict" as
to whether Section 1.4(h)
of the Conmission's Rules, applies for purposes of the due date for
filing oppositions to stay
requests. In addition, MCl clains that the one-day "delay will [not]
prejudi ce parties since reply
comments on stay notions may not be filed."

3. Section 1.45(d) of the Rules clearly states that "[t] he
provi sions of [Section] 1.4(h)



shall not apply in conmputing the filing date for oppositions to a
request for stay . . . ." W therefore

reject MClI's suggestion that our rules are not sufficiently clear as to
the due date for filing

oppositions to a stay request. W also reject MCI's statenent that the
one-day delay in filing its

opposition will not prejudice other parties because replies cannot be
filed. The Conmi ssion

shortened the filing period for oppositions to requests for stay and

ot her requests for tenporary relief

and precluded the filing of replies to such oppositions "[i]n view of
[parties'] need for pronpt action

on [such] requests . " For these reasons, we reject MCl's npotion
to accept its late-filed

opposition and we dismiss its late-filed opposition.

[11. BACKGROUND

4, We replaced rate-of-return regulation for the Bell Operating
Conpani es and GTE
Operating Conpanies with price cap regulation in 1990, with the new pl an
taki ng effect on January
1, 1991. The plan established in the LEC Price Cap Order created a
price cap index (PCl) for each
of several different categories of LEC access services. Rates that
conformto the limts set by a
LEC s PCl are presuned |awful and permitted to take effect under
stream i ned review. Above-cap
rate filings carry a heavy burden of justification and a strong
I'i keli hood of suspension. Under the
original price cap plan, each LEC s PClI was adjusted annually based on a
measure of inflation that
enbodi es econony-w de productivity gains and price changes, mnus a
productivity factor (or "X-Factor"). The X-Factor reflected the anmount
by which LEC productivity historically had exceeded
that of the econony as a whole plus a consunmer productivity dividend of
0.5 percent. The PCl could
be adjusted to account for cost changes caused by changes in
admi nistrative, legislative, or judicia
action beyond the control of the carrier, and not otherwi se reflected in
the price
cap fornula. W set the X-Factor for access service baskets at 3.3
percent in the LEC Price Cap
Order, based on the average of two studies of historical LEC
productivity conducted by the
Conmmi ssion. W al so established an optional higher X-Factor of 4.3
percent.

5. In the First Report and Order, we adopted several interim
revisions to the LEC price cap
pl an pendi ng adoption of long-termrevisions to the plan. First, we
i ncreased the productivity offset
in the price cap formula. W had based the original 3.3 percent X-
Factor on the average of two



hi storical LEC productivity studies: the Spavins-Lande Study, which

exam ned | ong-term pricing

trends, and the Frentrup-Uretsky Study, which focused on revenue and
demand trends from 1984-1990. The consumer productivity dividend was
then added to that average. The access price data

in the Frentrup-Uretsky Study fromthe 1984-85 tariff year (the "1984
data point") did not fit the

trend descri bed by the 1985-90 data. |In the First Report and Order, we
concl uded that the

Commi ssion erred in including the 1984 data point in the Frentrup-
Uretsky Study. W then

recal cul ated the X-Factor excluding the 1984 data point (continuing to
use a consuner productivity

di vidend of 0.5 percent), and found that this resulted in an X-Factor of
4.0 percent. W decided

that on a going-forward basis, the corrected mnimum X-Factor of 4.0
percent should be used for the

interimplan. W then required LECs to reduce their PCls by .7 percent
for each year during the

1990- 1994 period that they elected the | ower X-Factor of 3.3 percent, so
that the PCl for the 1995

annual access tariffs would be the sanme as it would have been had we
excl uded the 1984 data point

fromthe Frentrup-Uretsky Study in the LEC Price Cap Order. W

enphasi zed that this is a one-tine, prospective adjustnment to ensure
that future rates strike a nore appropriate bal ance between

rat epayer and sharehol der interests. There is no elenent of a refund in
this adjustnment. As we noted,

t he adj ustnent does not return to ratepayers any anounts charged to them
in previous years.

6. W also, anpbng other things, revised our exogenous cost rules.
We established an
additional requirenent for LECs seeking to treat cost changes resulting
from changes in accounting
rul es exogenously. |In addition to showing that the cost change is
beyond the control of the carrier
and not otherwise reflected in the price cap formula, LECs nust show
that the accounting rule
change results in an econonic cost change, i.e., affects the carrier's
di scounted cash flow. Applying
the new standard prospectively we found that accounting changes for
certain "other post-enploynent
benefits" (OPEBs) woul d not be eligible for exogenous treatnent. To
prevent these cost changes,
whi ch had al ready been included in calculation of the PCls, from
becom ng permanently enbedded
in the interstate access rates and inproperly inflating those rates in
the future, we also required each
LEC to reduce its PCl by an ampunt equal to the original exogenous cost
i ncrease made pursuant to
the OPEBs accounting rule change. As with the one-tinme prospective PCl
adjustnment related to
the revised X-Factor, the PCl adjustnment related to OPEBs costs is



designed to ensure reasonable
future rates. It does not reclai mrevenues obtained to date under the
LECs' filed tariffs.

I V. PLEADI NGS

7. Petitioners seek a stay of the portions of the First Report and
Order that require themto
reduce their PCls by .7 percent for each year they elected the | ower X-
Factor of 3.3 percent and by
t he amobunt of any exogenous cost increases made pursuant to OPEBs
accounting rul e changes.
They contend that they are entitled to a stay under the four-part test
that the courts and the
Conmmi ssion traditionally apply.

8. First, petitioners argue that they are likely to prevail on the
nmerits of their appeal of the
First Report and Order. They claimthat the reinitialization of rates
to reflect the correction of the
Frentrup-Uretsky study is arbitrary. They assert that the Conmmi ssion's
deci sion that the origina
m ni mum X- Factor of 3.3 percent was too | ow and the correspondi ng
sel ection of the new m ni num
X-Factor of 4.0 percent are unsupported by the evidence and contradicted
by the studies on which
the Commi ssion relied. They also argue that the Comm ssion failed to
of fer an adequate
justification for the continued use of a 0.5 percent consumer
productivity dividend. Petitioners
further argue that even if the new m ni num X- Factor was correctly
sel ected, requiring the LECs to
adjust their current PCls by .7 percent for each year they selected the
3.3 percent X-Factor constitutes
prohi bited retroactive rul emaking.

9. Petitioners simlarly argue that requiring themto renpove past
OPEB- based adj ustnents
fromcurrent PCls constitutes prohibited retroactive rul emaking. They
further assert that even if
t he Comnmi ssion had the authority to order such renmpoval of the past OPEB-
based adjustnments from
their PCls, the Conmi ssion's action was an abuse of its authority,
because the Comm ssion failed
to explain why these non-economic costs should be renoved fromthe PCls
whi | e ot her non-econom ¢ cost changes that favor the LECs' customers
have not been renoved.

10. Second, petitioners argue that they will suffer irreparable
harmif a stay is not granted.
They maintain that the curul ative effect of both PClI reductions and the
hi gher X-Factor will result
in aloss of over $100 million of revenue for each petitioner in the
first year. They assert that



al t hough the Commi ssion is enpowered to permit themto increase their
rates to recoup | osses

incurred as a result of Conmi ssion decisions that are invalidated on
appeal, it is unlikely that the

Commi ssi on coul d successfully exercise that authority in the present
case. They claimthat ever-expanding conmpetition in the LEC interstate
access service markets will prevent them from charging

hi gher rates in the future should they prevail on appeal

11. Third, petitioners contend that the inposition of a stay wll
not harm other parties
because the Commi ssion can restore their financial position by requiring
the LECs to hol d noneys
received fromthe interexchange carriers subject to an accounting order
or in escrow. Then, if the
Conmmi ssion is upheld on appeal, the difference between what the
i nt erexchange carriers paid and
t he amount they woul d have paid absent a stay can be returned with
i nterest.

12. Finally, petitioners argue that a stay will not harmthe
public interest. They assert that
if the interexchange nmarket is conpetitive, conpetitive forces wll
conpel interexchange carriers
to reduce their prices to account for their anticipated recovery of suns
subj ect to the proposed
accounting order or placed in an escrow account.

V. DI SCUSSI ON

13. In determ ning whether to stay the effectiveness of one of its
orders, the Commi ssion
uses the four-factor test established in Virginia Petrol eum Jobbers
Associ ation v. FPC, 259 F.2d
921, 925 (D.C. Cir. 1958)(Jobbers), as nmodified i n Washi ngton
Metropolitan Area Transit
Conmmi ssion v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir 1977).
Under that test, petitioners
nmust denonstrate that: 1) they are likely to succeed on the nmerits on
appeal ; 2) they would suffer
irreparable injury absent a stay; 3) a stay would not substantially harm
other interested parties; and
4) a stay would serve the public interest. Petitioners nust neet each
of these tests in order for the
Commi ssion to grant a stay.

14. Petitioners have not satisfied any of the four factors for
granting a stay. W will address
here only their failure to show that they will suffer irreparable injury
if their request for stay is denied
and that a stay is in the public interest. Petitioners recognize that
nonetary | oss generally does not
constitute irreparable injury. They argue that this general rule does
not apply here, however,



because adequate conpensatory or other corrective relief is not
available in the ordinary course of

litigation. Recent court decisions suggest that, where appropriate, the
agency has discretion,

consistent with the Filed Rate Doctrine and the rule against retroactive
rat emaki ng, to consider

whether it may be appropriate to permt relief to renedy the effects of
an agency order that has been

overturned on appeal. The gist of petitioners' claimof irreparable
harmis that if their appea

succeeds, and the Conmi ssion were to permt LECs to increase their PCls
to recoup | osses incurred

as a result of the invalidated decision, increased conpetition in LEC
interstate access service nmarkets

woul d prevent the LECs fromraising their prices and recouping their

| ost revenue. This assertion

is purely speculative and will not support a claimof irreparable
injury.

Bare all egations of what is likely to occur are of no val ue
since the

court nust decide whether the harmwill in fact occur. The
novant

nmust provide proof that the harm has occurred in the past and
is likely

to occur again, or proof indicating that the harmis certain
to occur in

the future.

15. Petitioners do not claimthat the threatened harm has occurred
in the past. |ndeed,
petitioners argue that conpetitive conditions would permt themto
charge higher prices now, but
not in the future. Petitioners offer no proof that the harmis certain
to occur in the future, instead
specul ating that the notion that the nmarketplace would permt recoupnent
t hrough hi gher prices in
the future is "sinply not realistic."

16. Further, petitioners' claimthat the public will not suffer
hi gher prices if a stay is issued
does not withstand scrutiny. They argue that conpetitive forces in the
i nt erexchange market will
force interexchange carriers to reduce their prices in anticipated
recovery of any sums subject to the
accounting order or placed in escrow. Specifically, petitioners contend
that if the interexchange

carriers are certain that the Conmi ssion's order will be upheld on
appeal and the funds held in

escrow eventually will be refunded to the interexchange carriers, those
carriers will behave as if the

rate reductions had already gone into effect and i nmedi ately pass on al
of the anticipated recovery
in reduced prices to their custoners. This argunent is purely



specul ative. Even if the logic of the

argunment were correct, petitioners have failed to denonstrate that the
prem se of their argunment --

that interexchange carriers will assune that they will receive the
escrowed funds at sone future date

-- is true. Hence, contrary to petitioners' assertion, the record does
not denonstrate that

i nt erexchange carrier charges to end users will be no higher than they
woul d be if the stay were not
grant ed.

17. The adjustnents to LEC PCls required in the First Report and
Order will advance,
anong ot her things, the public interest goals of just and reasonabl e
rates. We set forth in the First
Report and Order our reasons for concluding that the PCl adjustnents
mandat ed by that decision
were necessary to ensure that the LEC rates for interstate services were
just and reasonabl e.
Accordingly, we believe that the public interest would not be served by
staying the effectiveness of
those PCl adjustnents, as requested by petitioners. For the foregoing
reasons, we find that
petitioners have failed to sustain the heavy burden required to justify
a stay of any portion of the
First Report and Order.

VI . ORDERI NG CLAUSE
18. Accordingly, IT IS ORDERED that the joint petition for stay
filed by Bell Atlantic and
Sout hwestern Bell Tel ephone Conpany i s DEN ED
19. IT IS FURTHER ORDERED, that MClI's notion to accept late-filed

pl eading is al so
DENI ED

Federal Communi cati ons Comm ssi on

WIlliamF. Caton
Acting Secretary



