STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-100, SUB 133k
BEFORE THE NORTH CARGLINA UTILITIES COMMISSION

In the Matter of
Genzric Docket 1o Address Performance )
Measurements and Enforcement }  CORDER ON RECONSIDERATION
Mechanisms }

BY THE COMMISSION: On August 1. 2003, BellSouth Telecommunications.
Inc’s (BellSouth's) Morth Carcling  WMilities  Commission-ordered  Self-Effectuating
Enforcement Mechanisms [SEEW) Plan and Séervice Quality Measuremant (SQM) Plan
went into effact,

On August 21, 2003, the Federal Communications Commission (FCC) released
its Report and Order and Order on Femand and Furfner Mofice of Proposed
Rulemaking (FCC 03-36). In the Malter of Review of the Secfion 257 Unbunding
Qbligations of fncumbent Local Exchange Carrers, ef af, CC Docket No. 01-338, et. &/,
{ Triennial Revisw Order or TRO)

Cin October 27 2003, BellSouth filed its Motion to Modify SEEM Plan.

By Order dated November 5. 2003, the Commission requested initial and reply
camments by interested parties on BellSouth's Motion.  On Novermnber 25 2002
CompSDuth" filed its comments on Bellsouth's Motion. Also, on November 25, 2003,
the Public Staff filed its comments on the Maotion, On December 10, 2003, BellSouth
filed its reply comments in this regard. On December 22, 2003, CompSouth filed its
Maotion to File Supplemental Reply Comments in Response to the Reply Comments
filed by BellSouth. Inaddition. CompSouth filed its Supplemantal Reply Comments.

On  January 21, 200 DIECA Communications, Inc, dibfa  Covad
Communications Cormpany [Covad) filed a Motion to Take Administrative Notice of the
January 15, 2004 Order Denying BellSouth Telecommunicalions, Inc s Malion fo

" CompSouth is comprised ot [TC*DaltaCom, MCI, Business Telecom, Inc.. MewSouth Communications
Corporation, &TAT Communications of the Southam Stares, LLC, NuWVox Communications, ., Actass
Inteqrated Metworks, Ine., Birch Telecom. Talk Amerca, Cinery Communications Company, Z-Tel
Cormmunications,  Network Telephene Sorporation. Momenturme Business Solutions,  Cowvad
Communications Company, KMC Telecom., IDS Telecom, LLC, Access Point, Inc, and Xspedius
Carporation,



Waodify Seff-Effectuating Enforcement Mechanism Ffan issued by the Georgia Public
Sarvice Commission (PSC) 2

On February 13, 2004, the Commission issued its Order Denving BellSouth's
Maotion to Modify SEEM Flan. In its Order, the Cammission found it appropriate to deny
Bellsouth's Motion to Modify SEEM Plan to remove penaltizs associated with the
provisioning of line sharing. The Commission stated in its Order that to the extent
BellSouth had nat paid any penalties  associated  with  ling  sharing  in its
December 15, 2003 penalty paymsnts, BellSouth was to immediately ramit said
penalties.

Further, the Commission found it appropriate to: {1) grant CompSouth’s Motion to
Filz Supplemental Reply Comments. thereby allowing CompSouth's Supplemental
Reply Comments to be recognized as filed in the docket; and (2) grant Covad’s Motion
to Take Administrative Notice of the Georgia PSC's January 14, 2004 Order.

On March 15, 2C04. BellSouth filed its Motion for Reconsideration of the
Commission's February 13 2004 Ordler.

By Order dated March 23, 2004, the Commission requasted initial and reply
comments on BellSouth's Motion.  After Motions for Extension of Time were granted,
Initial Comments were filed on April 25, 2004 by CompSouth and the Fublic Staff, and
Reply Comments were filed on May 17, 2004 by BellSouth and CompSouth.

BELLSOUTH'S MOTION FOR RECONSIDERATION

EBellSouth specifically requested that the Commission reconsider its conclusion
that BellSouth has an independent obligation to provide  line  sharing  under
Section 271(c)(2HB)(4) of the Telecommunications Act of 1996 (TAS6 or the Act)
Bellzouth noted that in the fEQ, the FUC found that ling sharing deoes not meet the
impairment standard set forth in Section 2512} d) and is. therefore. not subject to the
unbundling reguirements of Section 251(c){3). BellSouth stated that the Commission's
February 13 2004 Ordar not only acknowladges this. but further states specifically thist
“it is undisputed that under the TRC, line sharing is ne longer required to be unbundled
under Section 251 of TASG {See Paragraph 255 of the TRO}" Nevertheless, BellGouth
maintained, the Commission held that line sharing should continus as a part of the
SEEM plan because: (1% BellSouth must continue to provide line sharing during the
TR s transitional period; and (2) BellSouth i3 obligated o provide ling sharing under
Section 271 of the Act. BellSouth stated that it is this latter point upon which BellSouth
seeks reconsideration.

First, Bellsouth argued, the Commission should reconsider its interpretation of
section 271 to the extent it was predicated upon the 7RO, Bellzouth noted that on
March 2, 2004, the United States Court of Appeals. District of Columbkia remanded
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issued cn January 13, 2004, The Georgia PSC's Order was issued on January 14, 2004



certain aspects of the TRO to the FCC for further procesdings and vacated other
portions of the 7RO, BellSouth commented that although the Court temporarily stayed
its mandate. whethear the FCC will seek an additional stay of andfor petition for Suprame
Court review of the D.G. Circuit's Order remains to be seen. BellSouth asserted that
under such circuimstances, which did not exist at the time the Commission enterad its
February 13 2004 Order, the Commission should reconsider its interpretation of the
language in the 7RO to reach its conclusion as to the requirements of Section 271,

Second, BellSouth argued, given the Commission's conclusion in the
February 12, 2004 Order regarding Section 271, it weould appear that the Commission
was, to some extent. misled by the Supplemental Reply Comments of CompSouth.
Specifically, BellSouth asserted, the Commission quoted the CLPs on Page 20 of the
February 13 2004 Order in pertinent part, as follows:

CompSouth maintainad [in its Reply Commeants] that BellSouth's
attzmpt to weaken the SEEM Plan by ignoring lirne sharing
obligations  under Section 271 must be reected by this
Cammission as it has been by the Georgia PSC and the Alabama
PsC.

BellSouth argued that this quotation from the February 13 2004 Order reflects
almast exactly the representation by the CLPs in their Supplemental Reply Comments.
BellSouth maintainsd that the truth of the matter, howeaver s that neither of thase stats
commissions ultimately ruled that Section 271 applies as the CLPs contended.
Bellsouth notad that at the time the CLPs filed their Supplemental Reply Comments, the
Alabama P5C had voted. but an Order had not been issusd. BallSouth asserted that it
does not believe that thare was anything in the Alabama PS('s vote that would give the
CLPs the imprassion that the Alabama PSC had utilized Section 271 as the basis of its
decision. Howewvar, BellSouth stated, even if there once was a basis for this belief,
there 1z none now,.  Bellsouth noted that the Alabama P5T entered its Crder (a copy of
which was attached as Exhikit A to BellSouth's Motion) on February 14, 2004,
Bellsouth commented that the Order expressly stated that it was not based on an
interpretation of the requiremeants of Section 271, Specifically. BellSouth stated. the
Alabama PSC Order stated on Page 4 the following:

We further note that nothing in owr decision hergin should be
construed as an adoption or rejection of the CLEC argument that
regardless of the FCC's 7RO Order, Bellsouth has an
independarnt obligation under Section 271 to continue to provide
line sharing. YWe will address that issue in future proceedings as
necassary.  Cur decision herein to deny BellSouth's reguest to
eliminate the penalties associated with ling sharing from the
SEEM Plan is. at this juncture, based exclusively on the
reguirement in the TRO that BellSouth continug to provids line
sharing on a transitional!grandfathered basis.



BellSouth maintained that the CLPs were. at least initially, more accurate in their
information concerning the Georgia PSC. BellSouth noted that the Georgia PST did
initially ruls that BellSouth's obligation to provide line sharing was not only pursuant to
the traditional mechanism created by the TRO. but pursuant to Section 271 as well.
Bellsouth stated that since that ruling was issued. however, in response to a Motion for
Reconsideration filed by BellSouth in Georgia, the Georgia PSC has clarified its Order
to remove any reference to Section 271 as the basis for its decision.  BellSouth
cammernted that although the Georgia PSC had not yet entered a written Crder,
Bellsouth attached to its Motion, as Exhibit B, a copy of the transcript of the Georgia
PSC's votz taken on February 17, 2004, during which the Georgia PS5O indicated that it
was no longer relying upon the requirements of Section 271 to support its conclusion
that EellSouth should continue to be required to make penalty payments on
rmegsurermeants that invelve line sharing.

Thus, BellSouth asserted. the representations of the CLPs notwithstanding, the
fact is that currently. the MNorth Carcling Commission is the only Commission in
Eellzouth's region {and. to the best of BellSouth's knowledge, the only Commission in
the country) that has ruled that line sharing is a continuing requirement  under
Section 271,

BellSouth further submitted that the Commission also appears to have been
misled by the CLPs mischaracterization of BellSouth’s position. Specifically, BellSouth
rmotsd, the CLPs made the argument in thair Supplemental Reply Comments that, in
effect, BellSouth was urging the Commission to reject a ruling of the FCC set forth in the
TRD simply because BellSouth believed it to be ~illagical®  Specifically. Bellsouth
stated, the February 13 2004 Order notad on Page 21 that "CompSouth stated that in
lieu of actual legal argument, Bellsouth asserted that it 1s ‘illogical” for the FCU to Iift the
obligation of ILECs to provide access to line sharing as a UNE only ¢ maintain an
REOC's [Regicnal Bell Operating Company's] obligation to continue access under
section 271.°

BellSouth stated that, building upon this mischaracterization by the CLPs, the
Commission then cited at some length to Paragraph 658 of the TRO, which containg &
discussion of how Section 251 ohligations relate to Section 271 obligations. BellSouth
notad that based on this Paragraph. the Commission determined that the TRO did take
a logical approach, and it rejectaed BellSouth's argument to the contrary.  BellSouth
maintained that the problem with this conclusion is that BellSouth has never argued that
the FCC's decision in this portion of the TROHS Tllogical,

Instead, BellSouth noted, its position was based on one of the fundamental
principles of legal interpretation, that a decision should not be imterpreted in a manner
that would render it ilogical.  BellSouth urged an interpretation of the TRC that was
logical and consistent, BellSouth stated that the CLPs argued for an interpretation of
the TRO that, if accepted. would render it patently illogical and intermally inconsistent.
BellSouth maintained that a routinely accepted principle of legal interpretation is that a
decision, whethar by the FCC, by this Commission, or by a Court, should not read in a



way that would make it internally inconsistent or illogical. BellSouth commentad that as
the United States Suprems Court observed in the context of statutory interpretation,
“irtasrpretations of a statute which would produce absurd results are to be aveided if
alternative interpretations consistent with the legislative intent are available™  Griffin v
Qceanic Contractors, e 73 L BEd 2d 973, 582 (1982). Thus, BellSauth stated, far from
taking the position the CLPs claimad, actually argusd that because its intarpretation of
the FTRCH: clearly the more logical cne. it 15 also the mare likely,

BellSouth asserted that the conclusion that the 7RO requires line sharing to be
offered pursuant to Section 271 13 unsuppontakls for three reasons, {1) the TR does
not state that line sharing is @ Section 271 obligation. either pursuant to checklist 4 or
otharwise; (2} the pertinent discussion in the 7RO of continuing Section 271 obligations
refers to the loop-UNE, mot line sharing: and (3} line sharing i consistently treated in
the TR in a way that distinguishes it from the loop.

BallSouth maintained that the February 13 2004 Order relies exclusivaly upen
Paragraph 6539 of the TR for the conclusion that line sharing is a continuing
Section 271 obligation.  BellSouth argued that that paragraph, however, aven if read to
mean that Section 271 obligations exist independent of Section 251 obligations.
cantains nething to suggest that such a Section 271 obligation exists for ling sharing.
BellSouth noted that in the discussion of Section 271 in the TRO. the FCC stated that
four of the checklist items for Section 271 compliance relate specifically to network
alements that have baan deemad to be UNEs subject to Section 231(ci3). BellSouth
stated that these include local transport, local switching, access to databases and
associated signaling, and local loop transmission fraom the central office to the
customer's premise, e checklistiterms 4, 5. 6, and 10, Importantly. BellSouth argued.
ling sharing is never mentioned.

BellSouth stated that in the February 13, 2004 Order, the Commission obsarved
that Section 251 and Section 271 operate independently,  BellSouth noted that the
February 13, 2004 Order, howsver. contains no indication of why the Commission
concluded that line sharing is a continuing Section 271 obligation. Bellsouth noted that
if the Commission tacitly accepted the CLPs argument that line sharing is regquired
pursuant to checklist item 4. then the Commission ovarlooked the FCO's language in
Paragraph &34 of the TRO making clear that checklist items 4, 5.6, and 10 "impose
access reguirements regarding loop, transport, switching, and signaling . . 7. Again,
BellSouth maintained, line sharing is never mentioned by the FCC as a requirement of
any checklist item.

BellSouth commented that if the February 13, 2004 Order reflects a conclusion
by the Commission that ling sharing is a requirement of checklist itern 4 because line
sharing invalves part of the loop {ie., the high frequency portion of the loop or HFPLY,
sch a conclusion cannat be reconciled with the FCU's analytical framawerk, Eoth in its
Line Snaring Orger and in the TRO. BellSouth argued that the FCC decided almest four
years ago in the Line Sharing Order to designate the HFPL as an unbundled network
aglement, separate and apart from the |lcop itself, Specifically, Bellsouth noted, as the



FCC stated in the Line Sharing Order. "we conclude that access to the high freguency
spectrum of a local loop meets the statutory definition of a network element and

satisfies the requirements of Sactions 251{d)2) and (el 3)."7

BellSauth maintainad that the FCC's treatment of HFPL and the |oop as separate
umbundled network elements appears throughout the TRO. BellSouth noted that the
FCC found that requesting carriers of stand alone copper loops are generally impaired
ur & national basis, while. at the same time. finding that cariers that reguest the HFPL
ars not impaired under any circumstances. Again, BellSouth argued, it makes no sense
to conclude that the FCO went to great lengths to conduct separate analyses of ling
sharing and whole loops for purposes of applying Section 251, but for purposes of
applying Section 271, simply lumped these two together withoot any  distinction.
BellSouth asserted that this conclusion makes even less sense when one considers that
the FCC specifically found line sharing to be competitive (ie. not to meet the
impairment tast), while reaching a different conclusion ragarding whole [oops.

More recently, BellSouth noted, the FCC made zlear that line shanng has never
been subsumed within the obligation to provide access to unbundled loops pursuant to
checklist tem 4 of Section 271, Bellscuth commented that the case involved SBC
Communications, Inc’s application for Section 271 autherity in llingis, Indiana. Ghio,
and Wisconsin. which was granted by Order issued on October 15, 2003, thirteen days
after the date the TRQ became effective (Memcrandum Opinion and Order,
FCC 03-243, In the Matter of Joirt Application by SBC Cormmunications Ine., lllincis Bell
Telephone Company. Indiana Bell Telephone Company Incorporated, the Ohic Ball
Telgphone Company, Wisconsin Bell. Inc.. and Southwestern Ball Communications
Services Inc. for Autharization to Provide In-Region, InterLATA Secrvices in lllinois,
Indiana, Ohio, and Wisconsin, WG Docket No. 03-167 — S6C Order). BellSouth noted
that in the SBC Order, the FCC stated specifically that “one part of the required
showing. as explained in more detail below. is that the applicant satisfies the
Commissions rules cenceming UNEs." BellZouth noted that the FCO then listed seven
LUNEs that incumbent LECs are obligated to provide. BellSouth stated the first UNE on
the list is “local locps and subloops.”  Bellsouth commented that the seventh UUNE on
thisg list is the "high frequency pordion of the loop”

BellSauth argued that the SEC Crger demonstrates that, even under the FCC's
old unbundling rules, the loop and the HFPL were treated as separate elements.
BellSouth noted that the FCC's delineation of the loop and HFPL as separate elements
began in the Line Shanng Order and has continued to this day in the TRCO. Thus,
Bellsouth commented, while chacklist item 4 of Section 271 may abligate BallSouth to
provide access to loops, this obligation does nct extend to prowviding line sharing, as the
Commission's February 13, 2004 Order erroneously concluded.

Furthermcre, BellSouth stated, the historical location of the ling sharing
discussion in the Saction 271 context has been a matter of convenience than legal
necessity. Bell3outh noted that this fact is clear from the SBC decision discussed
above.  Bellsouth commeantad that in the 580 ddger, the FCC analyzed SBU's



compliance with checklist 4 by considering the extent to which SBC was providing
‘unbundled local loops in dccordance with the requirements of section 271 and our
rules”.  BeallSouth noted that because at the time the FCC's rules raquired that lins
sharing be unbundled, the FCO reviewed under checklist item 4 SBC's perfformancs "for
all loop types, which include wvoice-grade lcops. xDSL-capable |oops. digital loops,
Migh-capacity loops” as wall as SBC's "procasses for hot cut provisioning. and lins
shanng and line splitting.” BellSouth argued that the fact that the FCC addressed line
sharing under checklist item 4 when the FCC's rules reguired that ling sharing be
unbundled does not mean that line sharing is a checklist item 4 requirement even after
the FUC's rules no longer require such unbundling.

Finally, BellSouth maintained, even assuming line sharing were a requiremesnt of
Section 271 fwhich is not the cage), the Commission lacks authority to mandate the
payment of self-effectuating penalties to enforce compliance with any such requirement.
First, Belli5outh noted, enforcement authority for ensuring Section 271 compliance rests
with the FCC, not this Commission. Szcond, BellSouth asserted, while the Commission
may have authority to order self-effectuating penalties In connection with Bellsouth's
Section 251 obligations, the Commission's authority to order such penalties in other
cortsxts is considerably more circumscribed.  Bellsouth argued that the lack of any
legal authonty by this Commission to impose self-effectuating penalties to enforcs
compliance with Section 271 constitutes a separate ground for granting reconsideration.

INITIAL COMMENTS

COMPSOUTH: CompSouth asserted that Bell5outh's Maotion for Reconsideration
stiould be denied for tavo reasons: (1) The Commission's determination is correct: and
{2) Bellsouth has failed to identify any new law or fact warranting reconsideration.

CompSouth maintained that BellSouth’s Motion for Reconsideration should be denied
hecause the Commission's determination that Bellsouth has an ohligation to provide
access to line sharing under Section 271(cH23Bi(iv) is unassailable: (1) line sharing
has always bsen and remains a checklist item 4 loop transmission facility; and
{2) RBOCs offering long distancs services pursuant to Section 271 authority have an
ohligation to providea checklist item 4 elements irrespective of unbundling daterminations
under Section 251, albeit under a different pricing standard.

CompSouth argued that there can be no legitimate debate about whether or not line
shanng is a checklist item 4 lcop transmission facility: it is. n fact, CompSouth noted,
ever BellSouth itself has always asserted that line sharing is a checklist iterm 4 loop
transmission facility. CompSouth noted that the FCO defined the “loop” in Section
2712 By vy, competitive checklist item 4, as a “transmission facility between a
distribution frame. or its equivalent. in an incumbent LEC central office, and the
demarcation point at the customer’'s premises.” CompSouth noted that the HEPL. used
to provide line sharing. is clearly a form of loop transmission facility.  [Indesd.
CompSouth asserted, BellSouth routinely uses the HFPL transmission channel to
nrovide xDol services. As a consequence, CompSsouth stated. it is not surprising that



the FCC and BellSouth always considered the HFPL under checklist item 4 = local loop
transmission facilities.

CompSouth maintained that the FCC and BellSouth repeatedly placed line sharing in
checklist tem 4. CompSouth noted that in every FCC Section 271 Grder granting
Beallzouth long distance authority — indeed, in every FCC Order granting any RBOC
sch authority — the FCC placed line sharing in checklist item 4. CompSouth stated that
BellSouth doss not dispute this fact  Indeed. CompSouth asserted, BellSouth itself
placed line sharing and line splitting in every one of its own briefs to the states and to
the FCU under checklist item 4. Manifestly then, CompSouth argued, the Commission
was correct that line sharing is a Section Z71(ciZ21(BYivy natwork element, which
Bellsouth remains obligated to provide so long as it offers long distance under
Section 271 autharity.

CompSouth argued that BellSouth now offers-up three argumsants in its Mation far
Reconsideration to explain-away the historical treatment of line sharing under checklist
item 4. First, CompSouth asserted, Bellsouth argued that ling shanng never really was
a chacklist number 4 iterm.  Then, CompSouth stated, in apparent recognition that line
sharing really was always considered under checklist itern 4. BellScuth argued that “the
histoncal leocation [under checklist item 4] of the ling sharng discussion in the 271
context has besn more a matter of convenience than legal necessity™.  And finally.
CompSouth noted, BellSouth concluded {without citation} that “[tlhe fact that the FCC
addreszed line sharing undar chacklist item 4 when the FCC's rules reguirgd that lins
sharing be unbundled does not mean that line sharing is a checklist item 4 requirement
aven after the FCC's nules na longer require such unbundling.” CompSouth arguead that
each of these argumeants is demonstrably incorrect.

CompSouth asserted that BellSouth's arguments that line sharing is really not a
checklist item 4 element are incorrect. Compiouth noted that BellSouth based its
assertion that line shanng is no longer (or never was) a chedcklist item 4 element on two
facts: (1) that in the TRO. the FOU specifically addressed whether carriers were
impaired without access to the HFPL separately from other loop types in its Section 2571
urbunding analysis. but only referred to "loops”™ whan addressing checklist item 4 in its
Section 271 analysis; and (2) that in the S8C Chder, the FCC addressed the HFPL {line
sharing) separately from other “loops” in its discussion of unbundling requirements
pursuant to Section 271{e) 21 B, compatitive chacklist item 2. CompSouth argued
that both of these arguments misceonstrue the significance of the treatment of loops and
the HFPL.

CompSouth maintained that the FCL did not secratly remove line sharing from checklist
item 4 inthe TR Compdouth argued that BellSouth misconstrued the purposes of the
TRO sections addressing Section 251 unbundling analyses and Section 271 statutary
interpretation to arguz that line sharing is not a checklist item 4 element. CompSsouth
asserted that BellSouth spent several paragraphs arguing that various "whole loops™
and the HFPL {line sharing) are analyzed as separate UNEs under the TEO
section 251 analysis, and then leapt to the conclusion that they cannat, therefore, both



fall under "local loop transmission facilities® in checklist item 4. CompSouth argued that
the Commission should not be fooled by this chicanery: in the TRO, all of the checklist
items are corsidered as ssparate UNEs in the unbundling analysis, but lumped together
under their general checklist description in the Section 271 analysis. In fact
CompSouth maintained. a passing glance at the Table of Contents in the TRO raveals
the fallacy of BellSouth's argument. CompSouth noted that 28 the Table of Conterts
revaals quite clearly, "loops” are analyzed from Paragraph 197 to Paragraph 341 as
numerows ssparate UNEs defined both by capacity and market lavels, with differing
unbundling dsterminations for gach. CompSouth noted that yet in the discussion of
section 271 chligations at Paragraphs 842 to 653, the FCCU only mentions “loops®
CompSouth maintained that under BallSouth's reasoning, the FCG's failure to list all of
the loop types at Paragraphs 849 through 853 should imply that not a single one of
them is a chacklist iterm 4 loop transmission facility.  CompSouth argued that this is
absurd. CompSouth maintained that if the FCO intended to remove a loop type that had
historically always been considered under chacklist 4. then it would have made that
detarmination explicit

Similarly, CompSouth argued. in the TRO'S unbundling analysis, switching [(checklist
item B} and transport ichecklist item &) are addressed as numerous discrate UNEs
bhased on market type (switching} and capacity itransport), with differing unbundling
detarminations for each. CompSouth noted that in discussing these checklist items in
its Section 271 andlysis, however, the FCC only identified them ganerically as
‘switching” and “transport.” CompSouth ssserted that this doss not imply that Sartain
transport or switching UNEs were being surreptitiously removed from their respective
Section 271 checklist. Yet, CompSouth asserted. this is the very [ogic BellSauth applies
in its argument that “it makes no sense to conclucle that the FCC went to great lengths
to conduct separate analyses of line sharing and whole loops for pumposes of applying
Section 251, but for purposes of applying Section 271, simply lumped these two
togsther without any distinction.™

CompSouth noted that the FGC's “separate analyses™ for Section 251 unbundling
determinations and “lumping together” for the Section 271 discussion makes perfect
sense when oné considers the purposs of the hwo sections: the Saction 251 unbundling
analysis specifically addressed whether particular network elements met the FCG's
impairment standard, whergas the Section 271 analysis generafly addressed the
relationship betwaan two statutory Sections. 251 and 271, CampSouth arguead that thist
is why Section 251 loop, transport, and switching network elements — some unbundled
and others not unbundled — were “lumped together” under their general Section 271
checklist titles: “loops. trangport. and switching. ™ Tha use of general terms in 2 general
discussion does not constitute a basis to assert that there 15 2 hidden change in the
FCC's historical treatment of line sharing urcder checklist item 4. Accordingly,
CompSauth asserted, BellSouth's argument that there is a secret change in the FCC's
treatment of line sharing under secticn 2712 BHivl is incorrect,

CompSouth noted that in an effot to bolster its 7RO argument, BellSouth
mischaracterized the FCC's S5BC Order. Compbouth maintained that BellSouth



represented that the ZBC Order ‘made clear that ling sharing has never been
subhsumed within the obligation to provide access to unbundled loops pursuant to
checklist itern 4 of Saction 271." CompSouth commanted that to support this statemeant,
BellSouth cited Paragraphs 10 and 11 of the SBC Order. CompSouth maintained that
thess paragraphs do not relate to checklist item 4 in any way.  In fact. CompSouth
roted, they do not even mention shecklist item 4 in passing; instead, Paragraphs 10
and 11 address checklist item 2 matters. something that is not even at issue in this
proceeding. CompSouth asserted that not surprisingly, then, BellSouth's briefing to the
Commmission failed to mention that SBC's provision of line sharing is considerad in the
saction of the SBC Ordsr addressing compliance with checklist item 4. CompSouth
maintained that it is inconsistent for the FOC to place line sharing in checklist item 4 in
the same Order that BellSouth claimed made clear that line sharing has never besen
subsumed within checklist iterm 4.

CompSouth argued that BellSouth’s claims regarding the SEC Oider and the TRO alan
seerm to confuse the provision of network elements as UNEs under checklist iterm 2 and
the provision of “local loop transmission facilities™ under checklist tem 4. CompSouth
argued that the FCC mads it clear in the TRO that checklist item 2 and checklist iterm 4
ars indepsndent of each other. CompSouth maintainsd that the fact that the FCC
addresses separate UNMEs under checklist 2 does not foreclose those same UNESs beaing
considered under the independent checklist item 4. CompSouth stated that in addition
to local loops and line sharing being considered under both checklist items 2 and 4, the
FCC requires the demonstration of nondiscriminstory access to opergtions support
systems (0S85) under both checklist items 2 and 4. Indeed. CompSouth maintained.
(35 is in the same list identified by BellSouth as clear” evidence that separate
elements listed in checklist item 2 cannct be considered urder checklist itern 4.
However, Compoouth argued, like line sharing. the FCU considers 055 under both
checklist item 2 and checklist item 4. In short, CompSouth maintained, checklist iterm 4
15 independent of checklist item 2. and the two checklist items contain whole loops as
well as the HFPL, CompSouth asserted that the SE8C Order does not remove ling
sharing from its historical treatment under checklist item 4. Indeed, CompSouth
maintained, because the 5BC Crder continuss to consider line sharing under checklist
iterm 4. BellSouth's assertion that the SBC Ordar supports its position that ling sharing is
rot really a checklist item 4 elemant is manifestly incorrect.

CompSouth stated that BellSouth's argument that the fact that the FCC addrassed lins
sharing under checklist item 4 when the FCC's rules required that line sharing be
unbundled does not mean that line sharing is a checklist item 4 reguirement even after
the FCC's rules no longer reguire such unbundling is also demonstrably incorrect.
CompSouth maintained that BellSouth’s argument is directly contrary to the FCC's
interpretation of Sections 2% and 271, CompSouth asserted that it Section 2531
urbundling determinations could remove elements from checklist item 4. as BellSouth
asserted, then checklist item 4 would not ba independant of Section 251, Howeaver,
CompSouth argued. the FCC made it clear in the TRO that access requiraments under
checklist item 4 are independent of Section 251 determinations.
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CompSouth stated that the FCO engaged in the TRO analysis at Paragraphs 649
through 8587 1o explain the redundancy of the owarlapping network access requirements
in chacklist tem 2 and checklist itemns 4 through & and 10, CompSauth argued that far
from rendaring the statute illogical, as BellSouth asserted, the FOC s interpretation of
Section 271(cl{2)B) reconciles the access requirements contained in checklist item 2
and checklist items 4 through 6 and 10, Compsouth noted that the FCC stated in
Paragraph 659 of the TR,

In interpreting section 271(c){2}B), we are guided by the familiar rule of
statutory construction that, where possible, provisions of a statute should
be read so as not to create a conflict.  So if. for example. pursuant to
section 251, compstitive entrants are found not to be ‘impaired” without
access to urbundlsd switching at TELRIC rates. the gueastion becomeas
whether BOCs are required to provide unbundled switching at TELRIC
rates pursuant to section 27 1(ci2)(Brvi). In order to read the provisions
s0 as not to créeate a conflict, we concluds that section 271 requiras BOCs
to provide unbundled access to elements not required to be unbundled
urder section 251, but dess not require TELRIC pricing.  This
interpretation allows us to reconcile the interrelated terms of the Act so
that one provision (section 271) d2es not gratuitously reimpose the very
same requirements that ancther provision (section 2371) has eliminated.

I short, CompSouth maintaingd, although the price for a “de-listad® UNE may change,
if that UNE falls under Section 271ic)2i(Bi{ivi-{vii or (x}, the obligation to provide
nondiscriminatory access remains.  CompSouth asserted that if BellSouth wants to
cortinue to sall long distance service undsr Section 271 authority, it must continue to
provide nondiscriminatory access to any network elements under checklist items 4. 5. 6,
and 10, irrespactive of whether they are "de-listed under Section 2517, including ling
sharing under checklist item 4. Accordingly. CompSouth argued, ling sharing has been
and remains a checklist tem 4 network element,

CompSouth asserted that there appears to be no question that if line sharing is a |ocal
loop transmission facility under Saection 27 1{S 21BNV then BellSouth is obligated to
provide access irespective of any Section 251 unbundling determinations by the FGC.
CompSouth noted that in apparent recognition that it has an obligation to provide
acceass to checklist item 4 clemeants, BellSouth doas not take issue with that skligation.
but, rather, devotes its Motion for Reconsideration to challenging line sharing’s historical
placement in checklist item 4. CompSouth argued that it needs o be made clsar that
Bellscuth does indeed have an abligation to provide nondiscriminatory accass to all
checklist item 4 elements, including line sharing regardless of any unbundling analysis
under Saction 251

CompSouth asserted that BellSouth's Motion for Reconsideration should be denied
bhecause it fails to raise any new law or fact warranting reconsideration.  CompSouth
stated that Bell5outh's Motion for Reconsideration is |argely 8 rehash of the arguments
it made in its Reply Comments regarding its Motion to Modify the SEEM Plan.
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CompSouth maintained that BellSouth does. however, raise two new issues: (1) the
recent decision of the United States Court of Appeals, District of Columbia; and (2) the
recant decision of the Georgia PSC to remove. on its own motion. the portion of its priar
order finding that BellSouth had an obligation under Section 271 to provide access to
line sharing. CompSouth noted that neither of the recaent decisions warrant a
reconsideration of the Commission's datermination.

CompSouth argued that BellSouth's assertion that “the Commission should reconsider
its interpretation of the language in the 7RO to reach its conclusicn as to the
regquirgments of 2717 15 not supported by the USTA [ decision itself,. CompSouth stated
that the D.C. Circuit affirmed the FCC's interpretation of the relationship between
Sections 251 and 271, finding that “[tlhe FCC reasonably concludsd that checklist itemns
four, five, six and ten impased unbundling requirements for those slemeants indepeandant
of the unbundling reguirements imposed by % 251-52"  Accordingly, CompSouth
notad, the USTA N decision did not change the law at issue in BellSouth's Mation far
Reconsideration ard cannot support reconsideration.

CompSouth argued that the Georgia PSC's Crder does not support the grounds upon
which BellSouth seeks reconsideration of the Commissicn’s Order. CompSouth noted
that the transcnpt from the administrative session of the Georgia PSC, attached to
Bellsouth's Motion for Reconsideration, as well as the Georgia PSC's Order itself, make
it clear that the Georgia PSC did not agrae with the arguments made by BellSouth in its
Georgia Motion for Reconsideration. CompSouth stated that, in fact. the Georgia PSC's
Order flatly states that "[t]his action should not be construed as constituting agreement
with tha arguments raised by BellSouth in its Maotion for Reconsideration”

CompSouth noted that the arguments made by BellSouth in Georgia are the same
arguments made by BellSouth here. Indeed, CompSouth maintained, the Georgia PSC
expressly denied BellSouth's Motion for Reconsideration. CompSouth explained that
without reversing its prior decision regarding Bellsouth's obligation to provide ling
sharing under Section 271, the Georgia PSC modified its prior Order on its own motion
by removing its Section 271 determination as a basis to deny BellSouth's Maotion to
Modify the SEEM Plan. Importantly, CompSouth maintained, the Georgia PSC did mot
repudiate its Section 271 conclusions. CompSouth asserted that far from supporting
reconsideration, the Georgia P3C's decision supports denial of BellSouth’s Mation far
Reconsideration.  CompScouth arguead that this Commission. like the Georgia PSC,
should deny BellSouth's Maotion for Reconsideration.

CompSouth maintained that BellSouth's last bagis for reconsideration, that the
Commission is somehow without subject matter jurisdiction, is equally without merit.
CompSouth noted that BellSouth conceded the subject matter jurisdiction of the
Commission when it brought its Motion to Modify the SEEM Plan. CompSouth assearted
that having now lost the Motion, Belloouth cannat assert that the Commission to which
it originally subrmitted its Maotion lacks jurisdiction over the matter,
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CompSouth argued that apart from this obvious problem with BellSouth's jurisdictional
challenge, Bellsouth relies on a demonstrably incorrsct legal assartion regarding the
Commission’'s genéral subject matter jurisdiction.  CompSouth maintained  thist
BellGouth's assertion that the Commission lacks authaority over the SEER Plan in the
cantext of Section 271 enforcemeant is incorrect. CompSouth noted that BellScuth cited
to SBC Communication v FCC, 138 F.3d 410, 421 (D.C. Cir. 159€8) for the proposition
that “enforcement authonty for ensuring Section 271 compliance rests with the FCC, not
this Commission.®  CompSouth asserted that SBC Comunications 15, however.
inapposite to the Commission's Section 271 enforcement  authority. Indeed,
LompSouth argued. SBG Communications preceded any grant of Section 271 authority,
CompSouth stated that SE8C Commuonications does not address enforcement of
Section 271 obligations.

Morecver. CompSouth maintained, the FCC has expressly recognized state
commission jurisdiction over SEEM plans in the context of Section 271 back-sliding
camplaints. CompSouth noted that in granting Bell Atlantic Saction 271 authority for the
State of New York, the FCU ordered that “[clomplaints involving a BOCs alleged
noncompliance with spacific commitments the BOC may have made to a state
commission, or specific performance monitoring and enfercemsnt mechanisms imposed
by a state commission, should be directed to that state commission rather than the
FCC." CompSouth maintained that given the FCC's express order that Section 271
hack-sliding complaints regarding enfercament mechanisms be brought before the state
cammissions,  BellSouth's  statement  that  ‘enforcement  authority  for  ensuring
Section 271 compliance rests with the FCC, not this Commission™ is manifestly
incorrect. CompScuth assertad that while Section 27 1{d)(6) does provide the FCC with
anforcaemant powers, it doas mot preampt the states from acting under state [aw nor
preclude the FCC from delegating authority to the states. Compsouth argued that it is
axiomatic that if the state commissions lack the jurisdiction under Section 271 to enforce
back-sliding. the FCC would not order that Section 271 back-sliding complaints be filed
with the state commissions, Accordingly, CompSouth maintained, Bellsouth's
unsupported and vague jurisdictional challenge does not warrant recensideration.

CompSouth recommended that BallSouth's Motion for Reconsideration should be
denied because the Commission’'s initial determination is correct, and BellSouth has
failed tc identify any new factual or legal issues warranting reconsideration.
CompSouth asserted that the Commission has never hesitatad to answer regulatary
guestions put to it by companies within its jurisdiction. CompSouth maintained that in
this case, BellSouth placed this question before the Commission, Compaouth aszerted
that the parties. including BellSouth. fully briefed it, and the Commission correctly
answered it. CompSouth noted that whether the answer is the first in the country, the
twenty-fitth, or the last when the Commission's determination is correct, the
Commission should stand by it Accordingly, CompSouth asked that the Commission
deny Bellzouth's Maotion for Eeconsideraticon,

PUBLIC STAFF: The Public Staff noted that in the Commissicon's February 13, 2004
Order, the Commission hald that Bellsouth should continue to provide ling sharing in
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accordance with previously-established measurements and penalties during the
transition period or on a grandfathered basis as established in the 7RO, The Public
Staff stated that the Commission also found that BellSouth is still chligated to provids
line sharing pursuant to Section 271 of TAZE.

The Public Staff maintained that BellSouth’s Motion for Reconsideration challenges anly
the Commission's determination that line sharing 1s required by Section 271 of the Act,
The Pullic Staff noted that in support of its Mation, BellSouth cited Orders from the
Georgia and Alabama PSCs that denied similar Motions by BellSouth to modify the
SEEM plans on the basis that the measurements and penalties were necassary during
the transition pericd. The Public Staff stated that neither PSG used Section 271 of the
Act as the basis for its decision. The Fublic Staff commented that the Alabama PSC
expressly refused to rule on the issus of whether BellSouth has an indepandent
obligation under Section 271 to provide line sharing, and the Georgia PSC removed any
refarence to Section 271 fram its decision on reconsideration.

The Publiz Staff stated that as suggested in its initial comments, t believes that the
transition period required by the FCC in the TRO is sufficient to justify the denial of
Bellaouth's motion to medify the SEEM plan at this time. The Public Staff asserted that
it is unnecessany to base such a decizion on Section 271 of the Act. The Pubklic Staff
commented that 8 state commission’s authority under Section 271 requiring unbundling
of a network elemsnt in the face of a dscision by the FCC delisting an unbundled
metwork slement under Section 251 is a disputed issus at this time. The Public Staff
stated that it believes it merits further consideration and study. As such, the Public Staff
recommeanded that the Commission adopt the appreaches of the Georgia and Alabama
PSCs and refrain fiom basing a decision to deny BellSouth's Motion on the basis of
section 271 of the Act,

REPLY COMMENTS

BELLSOUTH: BallScuth argued that its Motion for Rsconsideration of the
February 13, 2004 Crder does not impact the Commission's ultimate conclusion to
retain SEEM penalties for ling sharing dwring the three-yvear transitional pericd
described in the TR{. Instead, Bellouth stated that it simply asked that the
Commission reconsider its reliance on Section 271 as the secondary basis for the result
it reached.  Bellsouth stated that its position is based on the following: {1} the
Fehruary 13, 2004 Ovder appears to reach {without analysis) a legal conclusion that can
not be sustained, (2) the Fefruary 13, 2004 Crder appears to have been influenced
greatly by misrepresentations macde by the CLPs in their filings; and (3) the arroneous
legal conclusion that line sharing is required by Section 271 need not be reached for the
purpese of resolving BellSouth's original Motion to remove SEEM penalties.

Bellzouth stated that the CLPs have responded to Bellsouth's Motion with a
disingenusus attempt to convert the Commission's limited dacision into & far-reaching,
unsupportable, and likely unintended result.  Bellsouth submitted that this attempt
should be rgjectad.  Instead, Bellsouth asserted. the Commission should grant
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BellGouth's Motion. BellSouth stated that given the structure of the February 135 2004
Qrder, the Commission’s determination that the payment of penalties for line sharing is
required by Section 271 i3 not necaessary to reach the conclusion that SEEM penaslties
should apply for line sharing during the transitional pericd. BellSouth stated that the
Commission exarcised its discreticn to requirg that line sharing penalties stay in place
during the transitional period. BallSouth noted that although it had requested that the
Commission exercise its discretion differently on this matter, it does not contest this
aspect of the Order. Instead. BellSouth stated that its Motion for Reconsideration only
seeks removal from the Order of the citation to Section 271 as a secondary basis for its
decision {i.2.. the same action taken by the Georgia PGl BellSouth argued that by
doing this, the Commission would bring itself in line with every other Commission in
Bellsouth's region that has considersd this issue.

Bellsouth commented that it raised in its Motion the fact that the Commission appeared
to have relied an misinformation pravided by the CLPs as to actions taken by the
Alabama and Georgia PSCs. BellSouth alse noted that the Commission appeared to
have been misled by the CLPs’ mischaracterization of BellSouth’s argument as being
that the FCC had acted illogically in the TRO.  Consistent with this, BellSouth
commentad, the Commission cited as the sole substantive support for its decision the
language of Paragraph 852 of the TRO to show that the 7RO is not structured illogically,
Bell3outh maintained that Paragraph 659 describes how a reqguirement to provide a
LUNE pursuant to Section 271 can be reconciled with the fact that the UNE is no longer
required under Section 251, BellSouth asserted that thare is nothing in this Paragraph.
or anywhere in the TRO, however. to support the conclusion that line sharing is a
Section 271 obligation. Thus, BellSouth maintained, the Fabrvary 13 2004 Order
appeared to offer Paragraph 659 of the TRO 285 a response to an argument that
Eellzouth actually never made., However, Bellsouth stated. the rFabruary 132 2004
Order never really reached the fundamental issue that is at the heart of BellSouth's true
position: the fact that there is no support for the CLPs contention, either in the TR or
gtharwise, that ling sharing is a Section 271 obligation. Further, Bellouth azserad,
there i1s no legally sustainable basis for reaching this conclusion.

Bellouth noted that in response to its Motion. the Public Staff filed Comments
supporting BellScuth's request.  BellSouth stated that the CLPs. on the other hand.
responded that: {1) line sharing is a Section 271 requirement; and (2} the Commission
has jurisdiction to create mechanisms to erforce the substantive requirements of
Section 271 (specifically checklist item four). BellSouth argued that both contentions
ars wirong.

Moreover, BellSouth cpined, the CLPs strident argument on this point begs the
question of why they care so much about a portion of the Commission's
February 13 2004 Order that only provides a secandary basis for the decision to keep
line sharing in place, Bellsouth asserted that the answar is that the CLPs recognize
that in two short paragraphs of the February 13, 2004 Crder this Commission made two
rulings that hawve not been made by any other state commission in the country, and that
are aextremely significant. (1) that ling sharing is a Section 271 obligation; and {2) that
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SEEM penalties should be available to enfarce Section 271 checklist compliance., even
in the absence of a continuing Section 251 requirement. BellSouth argusd that nsither
of these legal determinations s necassary 10 resclve BallSouth's Motion to remove
SEEM penalties, and both obviously have far-reaching implications.  Moreover.
Bellsouth commented. neither issue was given mare than minimal consideration in the
February 13, 2004 Ordar Again, BellSouth stated, the first conclusion was appareantly
hased only on a paragraph of the 7RO that does not address the issue of whether ling
sharing is a Section 271 obligation.  The second issue, BellSouth noted. although
implicated in the Commission's decisicn, was never directly addressed at all.

Bell3outh argued that issues of this magnitude deserve more thorough analysis, and
the Commission may undertake this analysis if another factual scenario requires such
analysis. BellSouth maintaingd that the Commission should not take ths unprecedantad
step of making such far-reaching determinations based on a two paragraph analysis of
a secondary basis for ruling on a Motion that did not even raise these issues. BellSouth
motsd that every other state commission in BellSouth's region has reached this
conclusion, and this Commission should do the same,

Bellaouth asserted that this Commission is the only state commission in the country that
has ruled that ine sharing must necessarily be subject to a SEEM penalty as a result of
a Section 271 obligation. BellSouth noted that in the Fefruary 135, 2004 Order, the
Commission, befors reaching this result, cited the representation of the CLPs that both
the Alabama and Gaorgia PSCs have ruled that SEEM penalties apply to line sharing
because it continues to be a Section 271 obligation. BellSouth noted that in its Motion
for Recansideration, it stated that the CLPs had misinformed this Commissicn, and that
the Alabama Ordar specifically stated that “nothing in [that] decision . . . should be
construed as an adeption or rgjection of the CLEC argument that, regardless of the
FCC's TRO Order. BellSouth has an independent obligation under Section 271 to
cortinue to provide line sharing.”  Bellsouth commented that in the sixteen pages of
Lomments the CLP=2 filed in response to BellSouth’s Motion, there was no mention
whatscever of the Alabama Order. Thus. BellScuth stated. it would appear that the
CLPs concade, at least implicitly, that they misinformed this Commission on this point.
but have adopted the approach of ignoring theair past misstatermasnt.

Bellsouth noted that in regard to the Georgia Order, the CLPs have taken the tact of
trying to mischaracterize the Georgia Order as meaning precisely the opposite of what it
really means. Specifically, BellSouth stated, the CLPs make the bizarre proncuncement
that “the Georgia PSC's decision supports denial of BellSouth’s Motion  for
Reconsideration.” even though the Georgia PSC granted the relief BellSouth requested.
BellScuth noted that it requested that the Georgia PSC remeove from its Order the
finding that SEEM penalties are required for line sharing because line sharing is a
Section 271 chligation.  BellSouth stated that the Georgia PSC declined to grant
Bellzouth's Motion, and instead decided on its own Motion to grant the exact relief
requested by BellSouth.
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BellSouth argued that the CLPs make much of the fact that the Georgia PSC took this
approdch because it did not want the Qrder to be construed as an indication “that it
agras]d] with the arguments in BellSouth’s Mation for Rehearing and Reconsideration”
Still, BellSouth asserted. the Georgia PSC ultimately determined that whether SEEM
nenalties should apply to ling sharing as a function of Saction 271 is the subject of some
future debate. BeliSouth nated that the Georgia PSC stated on page 11 of its ruling as
follows:

Itis . . . not necessary to reach the issue of whether BellSouth has
an Independent and ongoing obligation under Section 271 o
provide line sharing in order to deny BellSouth's Motion to Modify
the SEEM Flan. The parties hawve raised wvarious arguments
regarding the FCC's intent with respect t0 the role of the states
with the respect to Section 271 cobligations and the status of line
sharing. Given that the Commission does not need to rule on this
issug to deny BellSouth's Motion, it makes more sense to address
this question. if and when necessary. at a point when more
information on the FCC's intent is available. [emphasis added by
BellSouth]

Further. BellSouth commented. the Georgia PSC stated in the Ordering clause that “the
reason for taking this action is that the issue of an ongoing Secticn 271 line sharing
abligation doas not nsad to be resolved 1o address BellSouth's origimal Motion.”  Thus.
BellSouth asserted, the Georgia PSE made exactly the decision that BellSouth requests
this Commission to make: the deferral of a decision on ling sharing under Section 271
to a future time if such a detarmination even b&comes nscassary.

BellSouth argued that it is extremely telling that, while the CLPs make the spacious
argument that the Georgia PSC's Order undercuts BellSouth's position, they obviously
do not advocate that this Commission reach the same result as the Georgia PSC.
Again, BellSouth noted that it is only requesting that the Commission nat make a ruling
that will be subsequently used by the CLPs to argue for broad (and likely unintended)
consegquensas regarding Section 271 and SEEM penalties. BallSouth asserted that
there is no state commission in the country, to BellScuth's knowledge (and the CLPs
cite to nane in their Comments), that has ruled that line sharing is a Saction 271
abligation. that the SEEM Plan is designed to enforce substantive Section 271
ochligaticns. or that penalties should be paid for measurements relating te line sharing
for this reason. BellSouth opined that there iz ne reason for this Commission to take
this extraordinarily significant step at this time.

Bell3outh argued that the most prudent course of action by this Commission would be
to do as every other Commission in BellSouth's region has done, that is. to decline to
cansidar at this point the Secticn 27 1/ing sharing issue that is prasently included in the
February 13 2004 Order as g secondary basis for parpetuating penaltiss relating to line
sharing during the transitional pericd. Bellsouth stated that the CLPs ignored in their
Comments the fact that therg is no need for the Commission to reach this issue at this
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point and continue to argue the underlying issue of whethar line sharing is. ar is not. a
Section 271 obligation. Howewsar, BellSouth noted, even if the Commission decides for
sarme reason that it nesds to resalve this issue at this juncture, the CLPS position must
be rejected for three separate and independent reasons:

{1} Ling sharing is not a Section 271 requirement:

(2} Even if lineg sharing were a Section 271 requirement. this Commission
lacks jurisdiction to create substantive remedies for Section 271 violations,
and

(3} Even if line sharing were a Section 271 obligation, and ewen if this
Commission had jurisdiction. the Commission should not extend thes
SEEM Plan to enforce Section 271 checklist items.

BellSouth argued that Paragraph 659 of the TRO explains the relationship of
section 251 to Section 271, BellSouth noted that Paragraph 654 of the 7RO states that
whatever Section 271 obligations that exist independent of Ssction 251 relate to
‘checklist items 4, 5, & and 10 [which] separately impose access reguiremeants
regarding logp, transport, switching, and signaling.” However, BallSouth statad, there is
no mention of line sharing in either of these Paragraphs., or at any point in the
fifteen-paragraph discussion in the TRO of Section 271 obligations. Thus, BellSouth
carmmented, 85 it stated in its Motion for Reconsideration, the CLPs' entirg argument is
that the FCC intended the term “loop™ to include line sharing. aven though the FGC
never states this intention.  Further, BellSauth stated, the CLPs offer this strained
intarpretation despite the fact that the FCC want to such abvicus paing in the TRO to
distinguish the UNE - loop from the UNE - line sharing.  BellSouth noted that it detailed
in its Motion the FCC's extensive efforts to distinguish the loop from the HFPL.
Bellsouth stated that in response tc the common sense interpretation of the TREO
offered by Bellsouth, the CTLPs Comments include an unlikely argument based. not on
the language of the TRO, but rather on its structure. Specifically, BellSouth noted, the
CLFPs argue that, because the 7RO contains a more granular analysis of network
aslements in the comtext of Section 251 than within the fifteen paragraph discussion of
Section 271, this must mean that the term "loop™ is intended to include line sharing by
implication wheraver it appears. Finally, BellSouth maintained, finding no languags in
the TR0 to suppart their position, the CLPs are reduced to making an argument based
on the Table of Contents of the TRO.

BellSouth asserted that when one parses through the convoluted argurments of the
CLPs, thay all come down to one fundamental premise: that line sharing is immutably
in checklist four no matter what the FCC does. BellSouth argued that the difficulty weith
this position is that this is belied by the language of the Act, the TRO. and by other
Chrders by the FCC, First, Bellsouth noted that, in the general context of the discussion
of Section 271 in the TRO. the FCC stated the following:

18



We conclude that for purposes of Section 271(d)(6). BOCs must
continus to comply with any conditions required for approval,
consistent with changes in the [aw.  While we beligve that
Section 271{d)iB) establishes an angoing duty for BOCs to remain
in compliance. we do not believe that Congress intanded that ‘the
conditions required for such approval would nat changs with time.

Thus. BellSouth mairtained, the FCC first discusses the ongoing requirements of
Section 271, then discusses the fact that these requirements will change. BellSouth
notad that this discussion, of course. begs the guestion of what the FCC could possibly
have in mind if, as the CLPs contend. the requirements considered under the general
rubric of checklist items four, five, six and ten can never change. Thus, BellSouth
stated, the CLPs position would rendear one moreg portion of the TRO inexplicabls.

Moreover, BellSouth stated. the CLPS’ contention that the requirement to previde ling
sharing is necessarily a part of checklist four is contradicted by the simple language of
checklist item four. Belloouth noted that this item. of course, appears in Section 271,
and reguires access of interconnection that includes:

(vl Local lpop transmission from the central offics to the customer's premises,
unbundled from local switching or other services. (Section 271(c){ 2B i{iv)

Thus, BellSouth commentsd, the literal language of checklist four requires the provision
of a loop -- not subloops, or portions of the loop (high frequency or otherwise), or
isnlated functionalities of the locp.  BellSouth noted that the requirement is for the
provision of 2 whole loop. nothing more and nothing less. Given this, BellSouth stated,
one must ask why, under the general topic of checklist four analysis, the FCCU has
cansidered subloops and loop functionalities that are different than the whole loop.
Bellsouth opined that the simple answer is that, historically, the FCC has considsred
the requirement of checklist four to provide a loop at the sames time that it considers the
requirements to provide unbundled network elements that are related to the loop.

BellSouth maintained that in its Maotion, it cited to the portion of the SBC Order that
made clear the FCG's analytical approach. BellSouth stated that given the clarity of this
nrovision. it bears repeating. Specifically. Bellsouth noted, in the context of considering
SBC's compliance with checklist item 4. the FCC statad the following:

Based on the avidence in the record, we conclude . . . that SBC
provides  unburclled local loops in accordance  with  the
requirements of Section 271 and our rules. Our conclusion is
baszd on our review of SBC's performance for all loop types,
which include woice-grade loops, xDSL-capable loops, digital
lcops. and high-capacity loops, a5 well a8 our review of SBC's
processes for hot cut provisioning, and line sharing and ling
splitting. (] 142 with footnotes omitted) {emphasis added by
Eclizouth)
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Thus, BellSouth cpined the FCG clearly stated that its analysis was based on the
provisioning of loops, as well as other requirements related to the provisioning of hot
cuts. line sharing, and ling splitting that are based not upon the requirements of
checklist four as expressly articulated in the Act, but rather upon the FOOCs rules.
Bellsouth argued that in this specific instance, the rule in question is the FCC's farmer
rule {pre-TRO} that required that ling sharing bg offersd on an unbundled basis
pursuant to Section 251,

Bellsouth opined that if, as the CLPs contend, line sharing necessarily inheres in
checklist item four [despite the actual language of chacklist item 4}, then it 1s impossible
to make sense of the reference in the above-guoted language to the requirements of the
FCC's rules; if a requirement to provide line sharing ({and line splitting and hat cut
provisioning) rasides in chacklist four. rather than the Commission's unburdling rulss,
then there is nothing left to be considered as part of the chacklist itermn 4 analysis that
does arise from the FCC's rules.  Therefore, BellSouth noted. the above-quoted
refarence by the FCC to its rules would make no sense. BallSouth commentad that it is
noteworthy that, although Bellsouth made precisely the same point in its Motion for
Reconsideration, the CLPs neglected entirely to address this portion of the S8C Ovder
in th=ir Comments.

BellSouth argued that the CLPs did address the S8C Order. but only for the purpose of
making a circular argument that reguires cne 1o accept the CLPs conclusion as 3
starting premise.  BellSouth paointed out that the SBC Order clearly treats the lins
sharing-UUNE as separate from the loop-UNE. BellGouth stated that the CLPs attacked
Bellsouth by arguing that the FCC made this distinction in the context of the unbundling
requirad under checklist item 2 not undsr checklist item 4 However BeallSouth
maintained. the language of the S5C Order quoted above makes clear that the FCU's
checklist four analysis included both the actual checklist item 4 requirement for the
provision of the 1oop and the related requirements {such as line sharing) that arise from
the FCC's unbundling rules (i.e. the sams unbunding that i1s the topic of checklist
item 2). Thus, BellSouth opined. the discussion of unbundling in the 38C Order is only
irrslevant {as the CLPs claim} if one accepts the CLPs conclusion that line sharing
abligations reside in checklist item four, 6. if one joins the CLPs in ignoring the
above-guoted language of Paragraph 142 of the FCC's SB8C Order.

Finally, BellSouth stated, the CLPs argue that line sharing must be an inherent part of
checklist item four because the FCC s checklist four analysis in the SBC Order included
a consideration of line sharing.  In other words, BellSouth noted, the CLPs argued that
since the SBC case came out after the TRO, the fact that line sharing was still
considered must mean that the line sharing reguirement does not arise frem the
urbundling rules, which were changed by the TRO. However, BellSouth opined. the
reason that ling sharing was considerad in the SBC case was explained in BellSouwh's
Maotion for Reconsideration: “In the S8C Order. the Commission [FLGC] acknowledgad
that it had adopted new unbundling rules as part of the Trienmnial Review Ordsr on
Cctober 2, 2003, but stated that for purposes of this application, it would apply the
former Fufes because of the date SBC's application had been filed (SBC Ordar,
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7 10=-113."  Thus, BellSouth argued. when the FCC considered both the actual
checklist item four requirements and the loop-related requirements of the FCC's rules, it
applied for the purposs of this consideration tha old unbundling rules (under which lins
sharing was required to be provided as a UNE}). Again. BellScuth asserted, although it
made this paint in its Mation for Recansideration, the CLPs elected to simply igncre any
portion of the SBC Order that they cannot align with thair unlikely position.

BellSouth commented that as it noted in its Motion, this Commission has no jurisdiction
to enforce compliance with the requirements of Saction 271, BellSouth argued that the
.LPs have responded to Bellsouth’s position with: {1) a spunious waiver argument; and
{Z2) a blatant attempt to misconstrue applicable federal law.

Bellsouth asserted that the CLPS waiver argumeant is that by filing a Motion t6 remove
line sharing from the SEEM Plan because it is no longer a Section 251 requirement,
Bellsouth waived any jurisdictional objaction to the Commission imposing penalties
pursuart to Section 271, BellSauth maintained that the CLPs cite no legal authority to
sipport this proposition, and in fact, there s ncne. Apparently. Bellsouth argued. what
the CLPs have in mind is the principle that in some contexts {e.g.. admissibility of
evidence}, a party may. by its actions. waive an objection that it might othenwise have.
Bellzouth asserted that this principle. howaver, has absolutely no application in this
situation. First, BellSouth stated. it is a well-settled principle of law that a party cannot
create subject matter jurisdiction by its actions. BellSouth maintained that if it were
otharwise. then a party could, for example, vest the Commission with the authority to
consider any type of legal matter, even one that is clearly cutside of the Commission's
jurisdiction, e.q.. criminal complaints or bankruptcy petitions.  However, BellSouth
apinsd, this is simply not possible from a legal standpaint.

Moreover, BellSouth noted. even if jurisdiction could be created by waiver. there can be
no waiver in this case because BellSouth has taken no action that could form the basis
for the waiver, Bellsouth stated that its oniginal Maotion recited that SEEM penalties are
in place to enforce Section 251 cbligations. and requested that. since this obligation no
longsr applies to line sharing, the penalty should be removed. Bell3outh stated that the
CLPs raiszd for the first time the contertion that Section 271 applies. Thus. BellSouth
argued, the CLPs appear to advance the proposition that they can waive BellSouth's
rights by thair actions. BellSouth commented that this veould be tantamount to the CLPs
filing a2 Complaint {or a2 sat of Commeants) so spurious that their opponent was forced to
reply that their mischaracterizations should be considered aiminal.  BellSouth argued
that under the CLPs analysis, this would create some sort of waiver by the CLPs, and
the Commission would then be entitied to impose criminal penalties against the CLPs
for their prevarication; action by the CLP's cannot constitute a wavier by BellSouth.

BellSouth noted that beyond their specious waiver argument, the CLPs contended that
this Commission has jurisdiction over Section 271 enforcameant. but they do so without
any legal support. Instesd. BellSouth maintainsd, the CLPs offer an obvious
misconstruction of the authority cited by BellSouth in its Motion.  BellSouth cited in its
Motion to the DG, Circuit decision for the proposition that Section 271 enforcement
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authority resides with the FGC, not state commissions. BellSouth stated that the CLPS
claim that this case is inapplicable because it occurred before Section 271 authority was
granted. BellSouth stated that when one considers the actual language of the decision,
howewver, it is obvious that the decision applies equally before and after the grant of
Section 271 authority.  Specifically, BellSouth maintained, the Count considered the
fuestion of how the FCC should utilize state commission determinations as to whather
the Track A requirements of Section 271 have been met. BellSouth noted that the
Couwrt stated as follows:

Congress hasz clearly charged the FCC. and not the Slate
commissions with deciding the merits of the BOCs' request for
intraLATA  authorization and  interLATA  service is  typically
interstate.

Thus. BellSouth maintained. the gravamen of this decision is that the FCC has the
authority to resolve Section 271 issuss because Section 271 deals with interstate
services, Clearly, Ball5outh argued, the services at issue remain interstate wheather the
specific question  to be  resolved  arises  pre-acgthorization Section 271 or
post-authorzation Section 271.

Further. BellSouth stated. the provisions of Section 271(d)(8), entitled "Enforcement of
Conditions.” state the remsdial steps that the FCC may take if it *determines that a Bell
aperating company has ceased to mast any of the conditions required . . [271]. . for
approval " BellSouth argued that therz is nothing in Section 271 from which one could
canclude that this Commission has jurisdiction for Section 271 enforcement.

EBevond this, Bellsouth noted, the CLPs attempted to support their position with the
cantantion that "while 27 1(di6) does provide the FCC with enforcement powers, it does
not preempt the states from acting under state law nor precluds the FCC from
delegating authority to states.” BellSouth stated that other than the zingle cryplic
reference to state law quoted above, the CLPs provide no indication of how state law
could empower this Commission to enforce federal statutory requirements.  BellSouth
rmaintained that suffice it 16 say, the CLPs "state law”™ argument is worth no mare than
the few scant words that the CLPs devote to it

BellSouth maintained that as to the CLPs delegation argument. they have drastically
overstated the ruling of the FGC in the Bell Atlantic case in which they cite [In the Matfer
of. Apphealion by Bell Alfantic New York for Authorzation Under Section 271 of the
Communtcations Act fo Provide In-Region, Interl ATA Service in the State of Mew York,
Memorandum Opinion and Order, CC Docket No. 99404, released Decamber 22, 1999
— the Belf Attantic Orcler. BellSouth mairtained that in the Bell Atlantic case, the FCC
first discussed its powers pursuant to Section Z71(d)iE)a).  BellSouth noted that the
FCC then stated the manner in which it planned t¢ handle complaints alleging that
Section 271 requirements ware not being mat.  BallSouth commented that the FCC
noted both the broad role that it would have and the extremely more limited role of the
state commissions.  Bellsouth opined that it is instructive to consider this entire
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paragraph. as opposed to the limited language from the paragraph that the CLPs have
quoted oLt of context:

Complaints.  In addition to FCC-nitiated enforcement actions
(such as forfeitures. suspensions. and revocations), Congress
provided for the expeditious review of complaints concarming
fallure by a BOC to mest the conditions required for section 271
approval.  Such complaints may include requests for damages.
The Commission will consider and resolve those complaints
alleging viclations of section 271 as wall az the Commission's
rules and orders implementing the statute. Complaints involving &
BEQC's alleged noncompliance with specific commitments the
BOC may have made to a state commission. or specfic
pedormance monitoring and enforcement mechanisms imposed
by a state commission, should bz directed to that state
commission rather than the FCC. {Paragraph 447 of FCC's Bad
Atfanitic Orger - Footnotes Omitted)

Thus, BellSouth argued, if you consider the entire paragraph, not merely the section the
LPs quoted in their Comments. you can see that the FOLC clearly reserved to itself the
jurisdiction to “consider and resolve those complaints alleging viclations of section 2717
Beyond this, BellSouth noted, the FCC simply observed that to the axtent a state
cammission has ordered a RBOC to Jdo particular things, then it has the ability to
enforce its own orders. BellSouth commented that the delegation of authority described
in the Bell Aflantic case is extremely narrow, and in no way suppers the CLPg
argumant for a dramatic expansion of this Commission's ability to enforss Saection 271
Eellzouth asserted that the language quoted above chviously contemplates a situation
in which a state commission is enforcing its prior Orders. Thus, for example. Bell3outh
stated, if a CLP filed a complaint alleging that Bell3outh had failed to properly apply a
measurement of service order intervals, or failed to pay penalties arising from that
measurement, then the Commission could consider the request that it enforce its ocwn
Crder. BellSouth stated that in marked contrast, the CLPs are, in effect, arguing for 3
dramatic expansion of the SEEM plan to enforce Section 271 obligations that ars
independent of Section 251 obligations. BellSouth opined that the case law cited by the
CLPs provides no hasis to conclude that this Commission has this enfarcement power.

BellSouth stated that the purpose of both the SQM and the SEEM Plans is to ensure
that Bellsouth continues to mest the reguirements of Section 251 after it 15 granted
entry into the distance markst pursuant to Section 271, BellSBouth asserted that the
fundamental structure of the SQM and SEEM Plans is designed to implement
Section 251 requirements.  BellSouth noted that the fact that these plans address the
provision of resale service. the full panoply of available UNEs, and interconnection is a
direct reflection of the fact that the plans are hased on the raquirements of Secticn 251,
BellSouth argued that thers is nothing in the structurs of gither plan to sugoest that it
was ever intended to enforce whatever independsnt cheacklist obligations there may be
under Section 271, Further. Bellsouth maintained. there is nothing in the Order
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originally entered by this Commission to suggest that the SQM and SEEM Plans were
created to enforce specific Section 271 obligations.

BellGouth noted that the CLPs have argued previously that the SEEM Plan functions to
anforce bhoth Sections 251 and 271 obligations.  BellSouth asserted that this position,
Reoweawver, finds no support in the plan itself or in the Commission's Orders. Moreover,
Eellzouth argued, a consideration of the context in which the plans were developed
undercuts this contention. BellSouth asserted that Section 251 obligations were initially
broader than Section 271 obligations, that is, if all UNEs that were originally unbundled
were tha subject of the measurement plan, then the plan would alse cover the more
limited offerings required by checklist items 4, 5. 6. and 10. Thus, BellSouth stated. by
developing a plan to ensure Section 281 compliance after Section 271 approval, the
checklist items were 3180 necassarily addressed. BellSouth opined that this does mot
mean that the plan was created to enforce the checklist requirements, and it certainly
does nct mean that penalties should remain in place for this purpose as the Section 251
abligations cease to apply.

BellSouth assarted that all of the above brings us full circle back to the original,
fundamental question that the Commission must consider: Why make a far reaching
detarmination regarding the application ¢f Section 271 when it s not necessary to
resolve the limited issue that was originally before the Commission? BellSouth
commented that as set forth above, line sharing is not a Section 271 obligation, and
aven if it were. the Commission has no jurisdiction to enforee thig obligation. BellSouth
notad that beyond this, however, is the question that the CLPs largely ignore: Even if
the Commission could expand the plan to require the payment penalties for the violation
of Section 271 obligations that are indspendent from Section 251, why would it want to
do s07 Bellsouth noted that this s, of course, a question that the Commission has
never consideraed.  Further. BellSouth maintained, it is one that bears thorough
consideration before the Commission makes a determination.  Bellsouth asserted that
thiz expansion should not occur on the basis of an inference that the CLPs will draw
from an Qrder that the Commission entered for an entirely different. more limited.
purpcse, that is, to resolve BellSouth's original foticn,

Bellouth noted that in the future, network elements will obviously be removed from the
list of what must be offered on an unbundled basis pursuant to Section 251, BellSouth
stated that as this occwrs. the CLPs will no doult argue that these UNEs should remain
subject to the SEEM Plan because, they will contend, they are subiect to Section 271
obligations, Thus, BellSouth maintained, the question of whether the plan should be
expanded to cover Section 271 obligations independent of Section 251 will urdoubtedly
come up in the future. BellSouth opined that this Commission will have ample
opportunity to consider this guestion at that time, as well as the related jurisdictional
questions.  BellSouth asserted that when this issue does arise. and it is ripe for
considaration. it deservas thorough consideration, Beallsouth argued that there is
absolutely no regson to pre-decide this issue at this juncture in the context of resolving
g more limited issus that the Commissicn has already resolved on a different,
Independent basis.
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BellSouth concluded that through the February 13, 2004 Order. the Commission
became the cnly state commission in BellSouth’s region (and, tc BellSouth's
krowledge. the only commission in the country) to ruls that line sharing is a Saction 271
obligation and that this obligation should be enforced by SEENM penalties. BellSouth
argued that this conclusion should be reconsidered and removaed as a basis for the
February 13, 2004 Order for the following reasons: (1) it is based on an agparent
{CLP-created} misunderstanding of the actions other state commissions have taken;
(2)it misconstrues BellSouth's position: (3} it entails a decision that nesd not, and
should not, be made at this time; {4) it is based on a conclusion regarding line sharing
and Section 271 that is legally erronsous: and {5) it entails a ruling on a Section 271
enforcement issue that goes beyond the Commission’s jurisdiction and is legally
unsupportable for this additional reason. For all of these reasons, BellSouth argued that
its Motion for Reconsideration should be granted.

COMPSOUTH: CompSouth stated that it opposes the Public Staff s recommendation
that the Commission adopt the approaches of the Gaorgia and Alabama P5Cs and
refrain from basing a decision to deny BellSouth's Motion on the basis of Section 271 of
the Act for two reasons: (1) the Commission has already based its decision on that
detarmination; and (2) the Commission’'s determination is corract under existing |aw.

CompSouth  argued that the Commission should deny BellSouth's Motion for
Reconsideration because of a simple principle: the Commission’s legal determinations
shoukd not be modifizd until the lagal basis for the Commission's datermination
changes. CompSouth maintained that this core principle forms the basis for a
cansistent and predictable regulatory environment.  CompSouth noted that when
applied to BallSouth's Mation far Reconsideration this principle compeals denial of the
Mation for Reconsideration. CompSouth stated that here, Bellsouth is not arguing that
the Commission's determination regarding its Section 271 obligations was unnecessary
— the kbasis for the Georgia PSC's Motion to Modify its prior order. CompSouth assertad
that EBellouth is arguing that the Commission’s determination was  incorrect,
CompSouth stated that the Public Staffs recommendation is not based on an
agreement with Bellsouth’s arguments for reconsideraticn, but rather, is based on the
ides that the Commission’'s detarmination was unnecessary.  Howsver, CompSouth
notad, whether necessary or not, the Commission did make a legal determination based
an a proper record.

CompSouth assertad that under these circumstances, the Commission should adhers
to its determination until circumstances change,  CompSouth stated  that 1o do
otherwise. as the Public Staff recommends, creates several problems.  First
CompSouth maintained, the Commission’'s prior order becomes essentially an advisory
opinior.  Comg3outh stated that though the Commission's prior order is no longer &
legally binding order. the Commission has stated the manner in which it will rule if
prasented with 2 similar fact pattem.  Compoaouth noted that as a3 consequence, the
parties are left to debate the guasi-legal status of the regulations governing their
relationship. CompSouth commented that BellSouth will take the position that it has no
section 271 obligation (as there 1 no binding determination), and Compaouth will take
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the position that Bell3outh does have a Section 271 obligation fas there is an advisory
opinion).  Thus, CompSouth opined, the very reason courts avoid advisory opinions
{quasi-legal orders with no clear application) is the reason the Commission should deny
BellGouth's Motion for Reconsideration. CompSouth asserted that creating an unclear
regulatory environment only encouragas unnecessary litigation.

Moreover, CompSouth noted, as set-forth in its Initial Comments, under existing law the
Commission's determination is comect. CompSouth stated that nothing in BellSouth's
Motion for Reconsideration nor in Public Staff's Initial Comments changes that fact.
CompSouth commented that if future FCC grders render the Commission's Section 271
detarmination incomrect or moot, then the Commission is free to modify its
February 13, 2004 Order at that time.  CompSouth opined that to modify the
Commission's Fetruary 13, 2004 Order now will only create confusion. Accordingly,
CompSouth respectfully asked that the Commission deny BellSouth's Motion for
Feconsideration.

DISCUSSION

In the February 13, 2004 Order, the Commission found it appropriate to deny
Bellzouth's Maotion to Modity SEEM Plan to remove penalties associated with the
provisioning of line sharing. The Commission found that as long as BellSouth is required
to provide line sharing, whether as a Section 257 UNE {which it no longer is) or during 8
transition period or on a grandfathersd basis. BellSouth should provide such lins
sharing in accordance with previously-established measurements and penalties. In
addition. the Commission stated that it agreed with CompSouth's argument that
Bellsouth is still obligated to provide line sharing under Saction 271 of the Act. The
Commission noted that although Bellsouth argued that it was illogical for the FCC to
remove ling sharing from the national UNE list in the TRO but still require line sharing
under Section 271 of the Act, the Commission balisved that the FCL addrassed the
1ssue in Paragraph 653 of the TRO, Bellsouth's Maotion for Reconsideration specifizally
requests reconsideration of the Commission’s decision that BellSouth has an
independent abligation under Section 271 to provide line sharing.

The Commission further notes that at the time of the February 13 2004 QOrder,
the Georgia P5C had only issued its January 14. 2004 Order Denving BelfSoutn
Tedscommunications, Inc’s Motion fo Modify Self-Effectuating Enforcement Mechanism
Pfan. Inits January 14, 2004 Order, the Georgia PSC stated:

Even though line sharing is no longsr 2 UNE. BellSouth still must provide
it pursuant to the transitional mechanism ordered by the FOU and
Section 271 checklist item 4 The Commission determines that at this
time it is not sound policy to eliminate the penalties associated with line
sharing. BellSouth's Mation is therefore denied, [emphasis added)]

On January 26, 2004, Bellsouth filed & Motion for Rehearing and
Feconsideration of the Georgia PSC's January 14 2004 Order. By Order released on
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March 24. 2004, the Georgia PSC denied BellSouth’s Motion for Rehearing and
Reconsideration. However, the Georgia PSC determined that it was ®. . . not necessary
to reach the issus of whether BellSouth has an independent and ongeing obligation
under Section 271 to provide line sharing in order to deny BellSouth's Mation to Modify
the SEEM Plan.” (Page 3 of Georgia PSC’'s March 24 2004 Order). The Georgia PSC
furthier noted on Page 2 of its Order that:

In medifying its order to remove this basis [the Section 271 basis] for its
decision. it must be understood that the Commission is not indicating that
It agrees with the arguments in Bellsouth’s Maotion for Rehearing and
Reconsideration.  Towards that end. the Commission concludes that
BellSouth's Motion for Rehearing and Reconsideration should be denied.
The Commigsion on its  own motion,  howesver,  modifies  its
Jaruary 14, 2004 Order to remove the ground for its decision related to an
independent and ongoing access obligation under Section 271, In making
thiz modification. the Commission doeas not alter the ultimats decision to
deny Bellsouth’s Motion to Modify the SEEM Plan to eliminate penalties
for line sharing. The reason for taking this action is that the issue of an
ongoing Section 271 line sharing obligation does not need to be resolved
to address BellSouth’s enginal motion.

The Commission further nates that in the Commission’s July 9, 2002 Order and
Advisory Opinen Regarding Sechon 271 Reguiraments in Dockeat No. P-55 Sub 1022
which addressed BellSouth's Section 271 application, the Commission discussed line
sharing under checklist item 4. The Commission ncted that BellSouth had produced
avidence showing that it provided accesss to the HFPL as 2 UNE. However, since the
FCC has found in the 7RO that the HFPL is no longer a Section 251 LUNE. there is
urcertainty about whather & RBOC is requirsd under Section 271 obligations to make
ling sharing available.

In addition. the Commission agress with BellSouth that the FCOC explicitly stated
in its Cctober 15, 2003 S5C Order in Paragraph 11 that it would apply the old
urbunding rules to SBC's application instead of the naw unbundling rules under the
TR In the discussion of SBC's compliance with checklist item 4, the FCC stated at
Paragraph 143 "Based on the avidencz in the record. we find that SBC provides
nondiscrimiratory access to thes high frequency paortion of the loop (line sharing). . °
However, since the old unbundling rules were applied, the FCC's discussion in checklist
item 4 does not provide an analysis of a Section 271 application with the TRO rules in
place.

Based on the foregoing and the filings made on this matter. the Commission is
mot comvinced that line sharing will no longer be required under Section 271 although it
hias been removed by the FUC inthe 7RO as 3 Section 251 UNE, Howeaver, due to the
fact that the Commission’s Section 271 finding in the February 13, 2004 Order in this
docket was not required for the Commission to reach its decision to dany BellSouth's
Maotion to Modify the SEEM Plan to remove line sharing. the Commission believes that it

27



is appropriate to reconsider the February 13, 2004 Order in this regard  The
Commmission finds it appropriate to strike certain language as sest forth below from the
Commission's February 13 2004 Ordar.

Finally. the Commission notes that the issue of whether ling sharing is required
urder Section 271 will be dirsctly before the Commission in the near future.  On
June 24, 2004, DIECA Communizations, Inc. dfb/a Covad Communications Company
(Covad) filed a Petition for Arbitration with BellSouth in Docket No. P-775, Sub 8. |ssue
Mo, 1 of that Arbitration is: “Is Bellsouth obligated to provide Covad access to line
shanng after October 20047

CONCLUSIONS

The Commission finds it appropriate on reconsideration to strike the following
language fraom the Commission's Fabriuary 13 2004 Crder

In addition. the Commission agrees with CompSouth's argument
that BellSouth is still obligated to provide line sharing under Section 271 of
the Act.  Although Bellscuth argues that it is illogical for the FCC to
remaove line sharing from the national UNE list in the 7RO but still require
line sharing under Section 271 of the Act, the Commission believes that
the FCC did address this issue in Paragraph B59 of the TRQO, as
Compsouth moted. whergin the FCC stated

In interpreting section 27 1{c)iZ2){B). we are guided by the
familiar rule of statutory construction that, whers possible,
pravisions of a statute should be read so as not to create a
conflict. 8o if, for example, pursuant to section 231,
compstitive entrants are found not to bs ‘impaired’ without
access o unbunded switching at TELRIC rates, the
guestion becomes whether BOCs are required to provide
unbundled  switching at  TELRIC rates  pursuant to
gection 2712 Bivi). In order to read the provisions so
as not to create a conflict. we conclude that section 271
recuires BQCs to provide unbundled access to elements not
required to be unbundled under section 251, but does not
require TELRIC pricing.  This interpretation allows us to
reconcile the interrelated terms of the Act so that one
provision {section 271) does not gratuitously reimpose the
very same reguirements that another provision {section 251}
bias eliminated.

Therefore, the Commission believes that CompSouth is comrect in its
assertion that the FOC found in the TRO that Section 271 of the Act
requires BellSouth to provide unbundled access to the HFPL although the
HFPL ig no longer required to be unbundled under Saction 251 of the Act.

28



The Commission notes that the FCC simply clarified that such an element
{one required under Section 271 but not under Saction 251} does not have
to be priced based on TELRIC. Therefore. the Commission belisves that
BellSouth remains obligated to provide the HFPL under Section 271 of the
Act although the pricing for the HFPL no longer is required to be
TELRIC-azed. The Commission believes that since BellSouth is still
obligated to provide the HFPL under Section 271 of the Act, it i3
inappropriate to remove ling sharing from the North Carolina SEEM Plan.

IT IS, THEREFORE. S0 ORDERED.
ISSUED BY ORDER QF THE COMMISSION.
Thisthe 13™ day of July, 2004,
NORTH CAROLINA UTILITIES COMMISSION

Aait L Mourdk

Gail L. Mount, Deputy Clerk
bpl71204.01
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