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BY THE COW SSI ON:
| NTRODUCTI ON. AND PROCEDURAL HI STORY

On June 4, 2001, Sprint SpectrumL.P. d/b/a Sprint PCS
filed a petition for arbitration, pursuant to 8252 of the
Tel ecommuni cati ons Act of 1996 (the 1996 Act), of terns,
conditions, and prices for interconnection with Verizon New York
Inc. Verizon filed its response on July 3, 2001. Follow ng
exchanges of prefiled testinony and di scovery, as well as
several delays agreed to by both sides, the parties have
stipulated that the formal request for arbitration was submtted
such that the deadline for this decision is Septenber 3, 2002.

Sprint initially posed nine issues for arbitration.
| ssue 1, the rate to be paid by Verizon to Sprint for
termnating traffic originating on Sprint's network, required
exam nation of Sprint's own costs. Sprint accordingly submtted
a cost study that becanme the subject of prefiled testinony
submtted by both parties (initial testinony by Sprint,
responsi ve testinony by Verizon, and rebuttal by Sprint) and of
extensive discovery. The parties ultinmately waived cross-
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exam nation with respect to each other's testinony, and the
heari ng that had been schedul ed was cancelled. The record
accordingly conprises eighteen exhibits, constituting the
testinmony as prefiled, the witnesses' affidavits, and a series
of Sprint interrogatory responses submtted by Verizon.?

The remai ning eight issues involved primarily matters
of law or policy and were not the subject of pre-filed
testinmony. An informal technical conference was held in Al bany
on May 14, 2002, at which Adm nistrative Law Judge Joel A
Li nsi der and several nenbers of Departnment of Public Service
Staff sought to clarify and refine the i ssues and encour age
their resolution by nutual agreenent to the extent possible.
Consi stent with the Judge's request at the conclusion of the
techni cal conference, the parties continued their discussions
and submtted, on May 29, 2002, a Joint Statenent of Resol ved
and Unresol ved |Issues. The Joint Statenment reports that
| ssues 5, 6, 7, 8, and 9 have been fully resolved by agreenent
of the parties, that a portion of issue 2 has been resol ved,
that issue 3 has been partially resolved, and that issue 4
remai ns unresol ved.

Both parties submtted briefs and reply briefs on the
unresol ved issues (Verizon submtted separate briefs on the cost
and non-cost issues), and it is those issues to which this order
i s directed.

RECI PROCAL COVPENSATI ON (I SSUE 1)

| nt roducti on and Sumary

To state the issue in the nost general terns, Sprint
seeks asymmetric reciprocal conpensation based on its own costs
of termnating calls instead of the nore comon arrangenent in
whi ch reci procal conpensation is synmetric, based on the ILEC s
costs. It has submtted a cost study in support of its claim
that its own recogni zabl e costs exceed Verizon's. Verizon
chal | enges nunerous aspects of that cost study and regards it as

! Some of the exhibits have been afforded provisional

protection as trade secrets; the Judge's ruling on their
final status is pending.
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an i nadequate basis for the reciprocal conpensation paynents
Sprint seeks. Sonme background is needed to put the issue in
per specti ve.

The 1996 Act inposes on all |ocal exchange carriers
"the duty to establish reciprocal conpensation arrangenents for

"2 The terns

the transport and term nation of teleconmmunications.
for reciprocal conpensation are to be set forth in
i nt erconnection agreenents, such as the one at issue here. The
applicable pricing standards specify that the terns and
conditions for reciprocal conpensation may be considered j ust
and reasonable only if they "(i)...provide for the nutual and
reci procal recovery by each carrier of costs associated with the
transport and term nation on each carrier's network facilities
of calls that originate on the network facilities of the other
carrier and (ii) ...determ ne such costs on the basis of a
reasonabl e approxi mation of the additional costs of term nating
such calls."?

In i nplenenting these provisions, the FCC has
determ ned, anong other things, that reciprocal conpensation
rates shoul d be based on Total Elenent Long-Run |Increnental Cost
(TELRIC) and that the recoverable additional costs referred to
in the statute are primarily the traffic-sensitive conponent of
| ocal switching, together with a reasonable allocation of conmon
costs.* In nost instances, however, paynents to a CLEC for
termnating calls originating on the ILEC s network are set not
on the basis of the CLEC s own costs; rather, they are set
symmetrically, on the basis of the ILEC s costs, unless a CLEC
presents a cost study showing its own costs to be higher and
t hereby rebutting the presunption of symetry. In setting up
that reginme, the FCC reasoned, anong other things, that the

247 U.S.C. §251(b)(5).
3 47 U.S.C. §252(d)(2)(A).

4 CC Docket No. 96-98 et al., Inplenmentation of the Local
Conpetition Provisions in the Tel econmuni cati ons Act of 1996,
et al., First Report and Order (rel. Aug. 8, 1996) (Local
Conpetition Order), 1Y1056-1057.
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| LEC s costs woul d be a reasonabl e presunptive proxy for the
CLEC s inasnmuch as both woul d be operating in the sane
geographic area; that symetric conpensation m ght dimnish an
ILEC s ability to use its bargaining strength to negotiate
term nation charges that were seriously asymetric in its favor;
and that symmetrical rates would be easier to adm nister and
woul d avoid requiring CLECs to performcostly forward-I| ooking
econoni ¢ cost studies unless they voluntarily undertook to do so
in a effort to rebut the presunption of symetry and show their
costs exceeded the ILEC s.°

In this proceeding, Sprint has so undertaken. It
seeks, on the basis of its cost study, reciprocal conpensation
of 3.9 cents per mnute.

Sprint contends it has submtted, in support of that
proposal, the nost exhaustive cost study ever produced by a
wireless carrier, that the study conplies with the FCC s TELRI C
requi renents, and that it uses the same principles used to
devel op the econom c costs underlying its reciprocal
conpensation rate in its land-line territories. The study, it
says, breaks down Sprint's network into the categories
identified by the FCC and further subdivides themto identify
specific conmponents used. It projects expected demand over the
next three years and denonstrates how each el enent and sub-
el enment will be expanded to accommodate that demand. On the
basis of current vendor pricing and current technol ogy, Sprint
then cal cul ates the cost of providing term nating service to
| ocal exchange carriers with which it is interconnected. Sprint
mai ntains that its study is forward-looking in its use of
current vendor pricing, generally bel ow enbedded cost; its use
of the nobst current technol ogy avail abl e, even where | egacy
units are still in place; its use of a three-year subscri ber
forecast to project both investnment and demand; and its use of
econoni ¢ depreciation lives that "are generally | onger than the
exi sting book lives."®

5 1d., 711085-1090.

® Sprint's Initial Brief, p. 12.
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Sprint also reviews the | egal background that entitles
a carrier to recover transport and term nation costs based on
its own network, and it enphasizes the FCC s recognition, in a
statenent quoted below, that the termi nation costs of wreless
carriers may differ fromthose of landline carriers. It charges
that Verizon would disregard that statenent and insists it
satisfied the cost recovery criteria there set forth.

Sprint disputes what it characterizes as the policy
argunents that Verizon proffers to justify declining to follow
those |l egal requirenents. It contends, first, that Verizon's
argunent that reciprocal conpensation should be based on the
cost avoided by the originating carrier rather than the cost
i nposed on the termnating carrier contravenes both the 1996 Act
and the FCC s interpretation of the Act. It runs contrary to
logic as well, since it inplies that if the two conpanies
operating costs differ, one would receive less than its actual
cost of providing service while the other would receive nore.
Sprint disputes Verizon's argunent that allowing it to recover
its additional costs of termnation would vitiate its incentive
to build an efficient network, citing the incentives to
ef ficiency provided by the intensely conpetitive environnent in
which it operates. Sprint denies that nobile service is a
prem um servi ce whose costs should be borne by its custoners
rat her than those of landline service; that is one of the major
i ssues discussed below. Finally, Sprint challenges Verizon's
argunment that asymetric rates are cost subsidies, contending
that "wireless carriers offer the only viable possibility for
facility-based conpetition to Verizon and the other nonopoli st
LECs in the residential nmarket,"” and that such conpetition can
flourish "only when each carrier recovers its 'actual costs of
i nterconnection.'"’

Veri zon di savows any claimthat policy considerations
shoul d prevail over legal requirenments and mai ntains that Sprint
sinply has failed to neet its burden of proof with regard to its
costs--a burden inposed both by the FCC, as a condition for

" Sprint's Initial Brief, p. 10.
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departing fromsymretric reciprocal conpensation, and by this
Comm ssi on, which has routinely inposed the burden of proof in a
cost proceeding on the carrier whose costs are at issue.® It
contends that nmany of the flaws in Sprint's nodel cannot be
corrected by adjusting input paraneters and that the only way to
correct Sprint's result would be to restructure the nodel and
devel op a new record. Accordingly, it urges that reciproca
conpensati on be symetric, either at rates reflecting Verizon's
recently approved UNE costs® (about 0.107 cents per minute) or at
the slightly lower "Plan B" rates that Verizon has offered to
charge and pay to all carriers pursuant to the FCC s "Renand
Order"!° (0.10 cents per minute, scheduled to decline to 0.07
cents per mnute in June 2003).

Verizon is correct that Sprint bears the burden of
proof in this proceeding, both because the FCC i nposes it on
carriers seeking asymmetric reciprocal conpensati on and because
we inpose it on the carrier whose costs are at issue and which
therefore has the best access to pertinent information.

Det er mi ni ng whet her Sprint has borne that burden requires

8 Verizon notes our use of this principle to deny sone of its

own clainms in other proceedings, and, though disputing many
of those rulings, calls for evenhanded application of their
under |l yi ng procedural principle.

® Case 98-C 1357, Second Network El enents Proceedi ng, Order on
Unbundl ed Network El enments (issued January 28, 2002) (the UNE
Oder). Inits initial brief (p. 16, n. 32), Verizon asserts
that the UNE Order itself would have resulted in a rate of
about 0.14 cents per mnute and that it agreed to the | ower
rate of 0.107 cents in connection with the adoption of its
VIP Plan in Case 00-C-1945. It should be clear, however,
that we regard the 0.107-cent rate as a cost-based rate
properly reflecting the costing decisions made in the UNE
Order and not as sonme agreed-upon bel ow cost figure.

10 CC Docket No. 96-98 et al., supra, Order on Remand (rel
April 27, 2001). |In that order, the FCC determ ned interim
rates applicable to termnation of traffic bound for the
| nternet but required incunbent LECs wi shing to take
advant age of those rates (lower than the rates that otherw se
woul d apply) to offer interconnecting carriers the option of
exchangi ng all reciprocal conpensation traffic at those
rates.
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consi deration of nunmerous, intertwined factors. That
consi deration can best be organi zed around Verizon's three-
pronged challenge (as articulated in its initial brief) to the
cost study and Sprint's response. Broadly stated, Verizon
contends (1) that Sprint's study fails to satisfy TELRIC
requirenents; (2) that the study fails to distinguish the costs
attributable to transport and term nation (and therefore
properly allowed) fromother costs, such as those of nobility;
and (3) that the study fails to distinguish the allowable
traffic-sensitive costs fromnon-traffic-sensitive costs.
Sprint denies all of those allegations.

For the reasons explained in detail below, we conclude
that Sprint has failed to bear its burden of show ng the
magni tude of the costs that should be reflected in an asymetric
reci procal conpensation arrangenent and that, therefore,
reci procal conpensation rates should be set in accordance with
the presunption of synmetry. W consider the issues raised in
order, identifying the specific failings that formthe basis for
our overall decision and concluding with an overall explanation
of the result we have reached.! W begin with a nore detail ed
di scussi on of burden of proof and the consequences of failing to
nmeet it.

Bur den of Proof
Verizon maintains that Sprint's network costs conprise
three conponents: nobility costs, non-traffic-sensitive access

costs, and traffic-sensitive usage costs. Only the |ast
category, it says, is recoverable through reciprocal
conpensation, and the burden of identifying those costs falls on
Sprint. Verizon sees no basis for shifting the burden of proof
toit (by, for exanple, holding that Sprint had nmade a prinma
facie case that Verizon was required to rebut by show ng the

| evel of non-traffic-sensitive costs and nobility costs),

I Wth respect to a few issues, the usual sorts of estimates

and adjustnents mght be applied to reach a workable result.
We do not do so, however, because such efforts would be
rendered noot by the overall failure of proof.
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contendi ng that doing so would be inconsistent with the terns
established by the FCC for overcom ng symetric conpensati on.

It would |ikewi se run counter to sound policy, inasnmuch as it is
Sprint that has control of the pertinent data.

Veri zon goes on to distinguish this case fromthose
occasions in the two Network El enents Proceedi ngs in which we
found that Verizon had failed to neet its own burden of proof
but nevertheless declined to disallow the costs entirely,

i nstead sinply reducing themby a substantial amount. Verizon
explains that we did so in recognition that the cost categories
at issue clearly existed, notw thstanding Verizon's failure to
prove their amount; in those circunmstances, total disallowance
woul d have deni ed recovery of indisputably real costs. Here, in
contrast, denial of Sprint's proposal on burden of proof grounds
woul d still permt it to receive symetrical reciproca
conpensation, and it is by no neans obvious that there exists
sone | evel of non-traffic-sensitive costs exceedi ng those that

woul d be allowed for in synmmetrical conpensation. In addition,
Verizon argues, strict application here of the burden of proof
woul d not be unduly harsh, for Sprint would still receive

reci procal conpensation at the same rate as other carriers and,
in any event, Sprint is charging its own end-users for the
delivery of incomng calls. Finally, according to Verizon
denying Sprint's claimwould cause it no conpetitive harm and
woul d | eave in place the conpetitive balance in the wireless
i ndustry. In contrast, allowng Sprint's claimwould force
wi reline conpanies and their customers to subsidize the nobility
services provided by wireless carriers to their customners.
Verizon asserts that "sinply put, Sprint's custoners pay nore
(in monthly wirel ess charges, as conpared with nonthly charges
for wireline |ocal exchange service) because they get nore (the
advant ages of mobility). That is exactly as it should be."?'?

In reply, Sprint insists its cost study satisfies its
burden of proof and that Verizon has attenpted to create and

12 Verizon's Initial Brief on Issue No. 1, pp. 81-82 (enphasis

in original).
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i npose new standards for doing so. It does not, however,
suggest a course of action to be followed in the event of a
finding that it failed to neet its burden.

Verizon draws a fair distinction between the
consequences here of a failure to neet burden of proof and the
consequences in its Network El ements Proceedings. 1In the
several instances in those proceedi ngs where we found Verizon
had failed to neet its burden of proof but nonethel ess allowed a
pl acehol der or alternative calculation of the cost at issue, we
did so because denying all recovery on burden of proof grounds
woul d have been tantamount to holding that the cost at issue was
zero--a clearly wong result given the undisputed reality of the
cost. The pl acehol der all owance nore cl osely approxi mated the
correct allowance than zero woul d have.

Here, in contrast, we are dealing with a presunption
of symmetric conpensation, and a failure of proof on Sprint's
part would sinply nean that the presunption stands and
conpensation remains synmetric. There would be no total
di sal | onance of any indisputably real cost category and no need
to tenmper the effect of a decision based on burden of proof.

Wth that in mnd, we turn to Sprint's presentation
and Verizon's challenges to it.

TELRI C Conpl i ance

Veri zon provides an overview of the criteria to be net
by a proper TELRIC study and al |l eges various deficiencies in
Sprint's presentation. They are considered in order.
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1. Specific |Issues
a. Quantity of Network Conponents

The proponent of a TELRIC study is required, anong
ot her things, to denonstrate the anount of equi prment needed to
serve the rel evant denmand, recognizing that the equiprment wll
not be 100% utilized.'® Asserting that equi pment quantities are
hard coded into Sprint's cost nodel and do not change in
response to changes in demand inputs, Verizon argues that Sprint
has sinply used existing quantities of assets and has assuned,
wi t hout showi ng, that those quantities of assets are properly
used in a forward-|ooking design. It discredits Sprint's claim
to be a new, unregul ated conpany in a conpetitive market,
therefore | acking incentives to inefficiency; and it asserts
that any conpany may have valid business reasons to overbuild
its network in relation to current demand and that building in
excess of TELRIC requirenents does not necessarily betoken
inefficiency. But however legitimate the reasons for
over bui | di ng--which m ght include a belief that capital
financing will be nore difficult to obtain in the future or that
costs will increase--they do not warrant inposing the costs of
over-construction on conpetitors through intercarrier
conpensation rates.

Verizon cites in this regard our statenment in the UNE
decision that while it was reasonable for Verizon to build | oop
distribution plant to neet long-termultimte demand, the cost
of that plant should not be inposed exclusively on current
custoners. ! Disavowi ng any contention that TELRIC requires

13 The extent to which a particular category of equipnent is
utilized is referred to as the fill factor. Verizon cites
Local Conpetition Order 1682, where the FCC says that "per-
unit costs shall be derived fromtotal costs using reasonably
accurate '"fill factors' (estimates of the proportion of a
facility that will be '"filled" wth network usage); that is,
the per-unit costs associated with a particular el ement nust
be derived by dividing the total cost associated with the
el emrent by a reasonabl e projection of the actual total usage
of the elenent."”

4 Verizon's Initial Brief on Issue No. 1, p. 21, citing UNE

Order, p. 98.
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net wor ks being perfectly sized to neet only the current |evel of
demand, Verizon recogni zes the need to allow for such factors as
churn and grom h and asserts that its own testinony in the UNE
proceedi ng anal yzed those factors qualitatively and recomrended
appropriate utilization factors, thereby allow ng for the
guantitative adjustnents ultimately nade by the adm nistrative
| aw judge and the Conmission. It contrasts that presentation
with Sprint's failure here to use explicit utilization factors?®
and Sprint's "apparent contention that TELRIC requirenments are
satisfied sinply by relying on the quantities of facilities used
in the enbedded network. "?*®

Verizon goes on to assert that the tel econmunications
i ndustry generally has over-invested in nmany types of
facilities, thereby further underm ning any claimthat actual
current investnent corresponds to the quantities that should be
included in a TELRIC study. It cites Sprint's statenent inits
annual report that it has enough spectrumto neet its needs for
10 years and suggests simlar over-capacity nay exist for other
facilities and resources. Noting that Sprint's study is based
on an average of unit costs during the years 2000-2003, Verizon
cites Sprint's witness's observation that in the early part of
that period, "scal e econoni es have not yet been realized. "’

Finally, Verizon contends that the record | acks
i nformati on about the assunptions made by Sprint in determning
the quantities of network conponents depl oyed, and it again
contrasts that failing with its own presentation in the Second
El ements Proceeding, where it disclosed and justified the
assunptions on which its analysis was based and the utilization
| evel s that were applied, and where its expert anal yses were
statistically validated and based on a forward-|ooking fresh
| ook, rather than quantities actually deployed. Verizon

5 1d., p. 22, citing Sprint's response to Interrogatory
VZ- PCS- 5.

% d.

7 1d., p. 24, citing direct testinony of Sprint w tness
Mtchell, p. 34.
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concl udes that "w thout sone independent denonstration that the
equi pnent quantities assuned by the Mddel are efficiently
related to demand served, there is no way to validate, under
TELRIC, the unit costs that the Mddel generates. This is a
fatal flawin Sprint's presentation."?!®

Sprint defends its equi pnment quantities, contending
that they are supported by expert engineering testinony, and
describing the basis for them which included standard
engi neering practices for CVRS networks as well as Sprint PCS s
actual business plans. It notes that Verizon did not submt
engi neering testinmony challenging its own, and it sees no record
basis for what it characterizes as Verizon's specul ation that
Sprint's systemnmay be overbuilt. It cites its w tness
Sabatino's testinony that

Sprint PCS engineers its network to neet
expect ed busy hour demand. As | stated in
my direct testinony, wireless carriers
operate in a highly conpetitive environnment
and cannot afford to deploy capital in an
unnecessary or unwarranted manner. Despite
the conjecture of [Verizon's w tness] Panel,
Sprint PCS has not overbuilt its network in
antici pation of increased vendor costs or
construction risks.?®®

Noting that the TELRIC cost standard is total cost
di vided by total demand, Sprint argues as well that it was under
no obligation to break down busy hour demand on nore than a per-
nont h basi s.

In its reply brief, Sprint argues that the youth of
its network in contrast to Verizon' s--it began depl oynent in New
York only in 1996--obviates concern about the inefficiencies of
enbedded networ ks and provi des added support for reliance on its
exi sting network. It notes again its various incentives for

*o1d., p. 27

9 Sprint's Initial Brief, p. 20, citing the rebuttal testinony
of its witness Sabatino, p. 1.
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ef ficiency and again specifically disputes Verizon' s suggestion
that it may have overbuilt its network.

More fundanmentally, Sprint insists it nmet its burden
by describing not only its current network but also the
engi neering principles and nethods used to create it. It denies
that its burden of proof requires, as Verizon suggests,
provi di ng a nmet hod by which each engi neering decision can be
i ndependently validated. Nor does it see any basis for
concluding that its network is overbuilt, noting the | unpiness
of investment and pointing out that its spectruminvestnent,
whi ch Verizon suggests may be excessive for cost study purposes,
is anortized over a forty-year period.

The newness of Sprint's actual network may nake it
resenble a TELRI C network nore than would the | egacy network of
an i ncunbent |andline provider, and there is no basis for
concludi ng that the network has been deliberately overbuilt.

But nore is needed if forward-Iooking investnent is to be
properly sized.

For one thing, and contrary to Sprint's claimthat it
was under no obligation to break down busy hour demand on nore
than a per-nonth basis, forward-|ooking investnment nmust be sized
with reference to expected peak-load demand. Verizon did so
with respect to switching costs in the Network El enent
Proceedi ng?® and our cost nmanual s adopted in Case 28425
contenplate that nmethod as well.?' Sprint's present study nakes
no attenpt to size the network on the basis of peak |oad demand.

Mor eover, the study | acks persuasive assurance that
present customers do not bear an undue share of the costs of
future growh. The analysis of fill factors, for exanple, is
limted at best. Verizon properly points to the various steps
we took in the Network El enents Proceeding to ensure that costs
were properly spread over tine, and simlar nmeasures would be
requi red here.

20 \Workpaper part Bl 843.1 p. 2 of 8.

2L Toll and Carrier Access Service Cost Study Manuals (Case
28425) - Increnental Cost Study Manual, pp. 21-28.
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Sprint's study's failings in this area may not be
fatal--it m ght be possible, with adequate data, to devise
adj ustments that could produce a reasonable result--but they
seriously weaken the study overall.

b. Technol ogy Choi ce

Verizon contends Sprint has failed to satisfy the
TELRI C requi rement that cost studies assune the use of the nost
ef ficient tel econmunications technol ogy currently avail abl e- -

specifically, "third generation” (3G wreless technol ogy.
Verizon cites the definition of 3G on Sprint's website as "an
industry termfor a collection of international standards and
technol ogi es targeted at increasing efficiency and inproving the
and points to Sprint's
acknow edgenent that the technol ogy not only provides new

performance of nobile wrel ess networks,

services but also is the nost efficient technol ogy now avail abl e
for delivering calls on wirel ess networks.

Verizon chall enges Sprint's explanation that 3G
technol ogy was not "currently avail abl e” when Sprint conducted
its study, asserting that the claimrequires consideration of
two issues: as of when availability should be neasured, and
when 3G technol ogy becane available. Wth regard to the fornmer
guestion, Verizon argues that the cost study, like the prefiled
testinmony it acconpani ed, should speak as of August 2001, when
it was filed, and not, as Sprint would have it, as of April 2001
(when the study was prepared) or June 2001 (when it was first
filed as an attachnment to the arbitration petition). Wth
respect to the latter question, Verizon asserts that Sprint
interrogatory responses suggest that while 3G technol ogy could
not have been depl oyed by April or June or August 2001, it could
have been identified as the forward-|ooking technol ogy and
included in a cost study on any of those dates. Verizon
mai ntains as well that the feasibility of conducting a 3G based
cost study during Spring 2001 is confirmed by press rel eases and
news bul letins, including some fromSprint itself, that docunent

- 14-
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pl ans to deploy 3G technology as well as its actual depl oynent
in various parts of the country.? Verizon concl udes that

by April 2001, the industry in general, and
Sprint in particular, had eval uated 3G
technol ogy, determined its capabilities,
made firm decisions to deploy it, and had
devel oped cost estimates. Accordingly, it
is ludicrous to suggest that it would not
have been possi bl e--and, under TELRI C

st andards, necessary--to include 3G
technology in a wirel ess-network cost study
that was prepared in April 2001, filed in
June of that year, and adopted by Sprint's
W t nesses in August. 23

And use of the nore efficient 3G technol ogy, according to
Verizon, would have reduced Sprint's call term nation costs.

Sprint replies that 3G services still have not been

| aunched, even though nore than a year has el apsed since its
cost study was filed. It notes as well that 3G refers not to a
singl e product but to a technol ogy devel opnent whose vari ous
conponents becane available at different tines. "Although
Sprint PCS anticipates |aunch [of 3§ during the summer of 2002,
3Gis still not a conpleted product. Rather, 3Gis a new
technology that is in its final stages of developnent....Until a

technology is in fact '"currently available' it is inappropriate
to anticipate its use in a cost study."?*

To be properly considered "currently avail able" for
pur poses of being reflected in a TELRI C study, a technol ogy need
not be actually deployed but its use nmust be reasonably
foreseeabl e; TELRIC studies, as has often been pointed out,
shoul d not be based on "fantasy networks." An instructive
exanpl e of how these distinctions are drawn i s provided by our

22 \erizon's Initial Brief on Issue No. 1, pp. 30-32.

# 1d., p. 33

24

Sprint's Reply Brief, p. 10.
-15-
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treatment of GR- 303 technol ogy at various stages of the First
Net wor k El enments Proceedi ng. ?°

| f that nethod of analysis is applied here, it seens
i nescapabl e that Sprint should have considered 3G technology in
its study. Sprint now anticipates that 3Gw Il be |launched in
the sumrer of 2002, but its use was clearly foreseeable at the
time Sprint filed its case here. Sprint argues as well that 3G
is not a single product but a technol ogy devel opnent whose
conponents wi Il beconme available at different tinmes, but that
suggests an agenda for analysis rather than an exenption from
it: Sprint should have made a presentation on the various
conponents of 3G the forecast timng of their deploynment, and
the allocation of their costs to the services at issue here.

In sum Sprint's om ssion of 3G technology fromits
study seriously calls into question its having net its burden of
pr oof .

c. Cost of Capital

Sprint's study used a rate of return, 13.18% that was
within the range identified as reasonable for Verizon by
Verizon's witness in the Second Network El ements Proceedi ng.
Verizon regards this as an inadequate basis for estimating
Sprint's cost of capital, arguing, anong other things, that even
if reliance on Verizon's cost were perm ssible, the cost to be
relied on should be not Verizon's request but the much | ower
figure--10.5%-that we actually allowed in the Second El enents
Proceeding. Verizon discredits as well Sprint's claimthat use
of the higher, requested figure is warranted by its having a
hi gher risk than Verizon, asserting that Sprint has shown no
guantitative link between its clained increased risk and the
hi gher cost of capital it relies on. It disputes Sprint's
calculation that it has a "debt prem unt of 29.3% over
Verizon's, but contends that even if the cal culation were

25

See, for exanple, Cases 95-C-0657 et al., First Network

El enents Proceeding, Order Directing Rate Reductions (issued
Cctober 21, 1999); Order Granting in Part Petition for
Rehearing (issued January 29, 1998).
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credited, it would warrant increasing the cost of capital only
fromthe allowed 10.5%to 11.2% not to the 13.18%fi gure used
by Sprint. 2

Sprint replies that its rebuttal testinony showed why
its cost of capital exceeds that allowed for Verizon in the
Second El enents Proceeding. It notes its |ower debt rating
(Baal/ BBB+ in contrast to Verizon's Al/A+) and its higher debt
rate, and asserts that "given current events, it is difficult to
believe that Verizon maintains that Sprint PCS is not at
substantially greater risk than Verizon in the
t el econmuni cati ons market . "?’

There can be little doubt that Sprint's recognized
cost of capital should exceed Verizon's; as suggested by the
conpari son between the two conpani es' debt ratings, its risk is
certainly greater. Sprint's presentation may not be fully
per suasi ve and m ght warrant adjustment, but the record would
permt setting a reasonable cost of capital for purposes of
anal ysi s.

d. Definition of Services at |Issue

Verizon contends that Sprint's nodel fails to
separately consider the costs of termnating traffic from
Verizon custoners, which are the only costs at issue here.
Instead, it includes as well traffic com ng fromother carriers
and originating traffic as well as termnating traffic.

Sprint's position, as set forth in its initial brief,
is that TELRI C does not require the disaggregation or
deaveragi ng that Verizon seens to contenplate and that "the
TELRI C cost standard for a network elenent is total cost divided
by total demand."?®
supporting authority for the assertion that Sprint should
separately cal cul ate costs associated with each type of traffic
transported on its network.

It maintains that Verizon cites no

26 Verizon's Initial Brief on Issue No. 1, p. 35, n. 78.

2 Sprint's Reply Brief, p. 11.

2 Sprint's Initial Brief, p. 21, citing rebuttal testinony of

its witness Farrar, p. 9.
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The two issues--geographic/carrier deaveragi ng and
l[imtation to termnating traffic--are considered in order.

i. Deaveraging by Region or Carrier

D sputing Sprint's view of the TELRI C requirenents
with respect to deaveragi ng, Verizon asserts that TELRI C
recogni zes geographi ¢ deaveragi ng where significant cost
di fferences exist and notes the FCC s requirenent for three-zone
rate deaveraging.?® Verizon's own reciprocal conpensation rates
are not deaveraged, it explains, given our finding that only its
| oop costs--not included in reciprocal conpensation--varied
enough by area to warrant deaveraging. But Sprint clains that a
variety of its costs are traffic-sensitive and properly included
in reciprocal conpensation, and, according to Verizon, it is
obl i gated to exam ne whether those costs vary by region. It has
not done so, Verizon clains, and it has neither rebutted
Verizon's prima facie showing that Sprint's cost of term nating
traffic in the Verizon service area differs fromthe cost in the

Frontier service area nor renoved Frontier-related costs from
its nodel .

Sprint disputes the prem se of cost differential,
contending that the nature of wirel ess service neans the

wi rel ess end-user could be anywhere when receiving the call, and
call termnation costs therefore are unrelated to the | ocation
of the carrier fromwhich the call is placed. It reiterates its

claimthat the TELRIC standard is total cost divided by tota
demand, and sees no supporting authority for Verizon's assertion
that there nust be separate cal culations for each type of
traffic.

Sprint's position is reasonable. The costs at issue
here are those of termnation, and a wirel ess custoner nay be
| ocat ed anywhere. As Sprint suggests, there is no need to
differentiate costs on the basis of the carriers originating the
cal | s.

2 47 C.F.R 8§51.507(f).
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ii. Oiginating vs. Termnating Traffic

Verizon contends that Sprint's nodel determ nes the
cost per mnute of use (MOU) on the basis of total m nutes of
use delivered to or originated by Sprint's custoners,

di sregarding the difference in costs between originating and
term nating m nutes evidenced by Verizon's study in the Second
Net wor k El enents Proceedi ng and by our having there set separate
switch usage rates for the two functions. It contends that
originating a call involves the use of many functions not
required in termnating one® and that Sprint has not addressed
itself to the issue despite Verizon's prima facie show ng of
cost differential.

Sprint replies that here, too, Verizon is attenpting
to i npose additional requirenents not inposed by TELRIC or the
FCC. 1In any event, it continues, a wireless network, in
contrast to a landline system incurs greater costs to term nate
than to originate calls, given the need for a nmechani sm by which
t he receiving handset can |ocate the caller.

Reci procal conpensation recogni zes the specific costs
associated with termnating calls. Sprint's failure to
di stinguish the costs of originating mnutes fromthose of
termnating mnutes is a serious flaw. And its conjecture that
wirel ess networks incur termnation costs that exceed
origination costs is at this point unproven.

e. Feature Costs

Verizon contends that Sprint failed to exclude from
its study the costs of switch hardware associated with the
provi sion of features such as three-way calling and call waiting
even though we have recogni zed that the costs of providing
vertical features are not properly included in transport and
termnation rates. It notes Sprint's rebuttal testinony
concedi ng that the study "should be nodified to exclude a
portion of the central processor which is utilized by feature

30 Verizon's Initial Brief, p. 37, citing its panel testinony,

pp. 32-34.
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activation,"3 and it suggests the nodification would be
significant, pointing to Sprint's statenent that in its
affiliated land-line local network in Florida, approximtely 43%
of the central processor is utilized by features. Verizon notes
that Sprint has presented no evidence for its suggestion that
feature activation with respect to wirel ess service wuld

account for a smaller percentage of processor use.

Sprint replies that it has excluded all "explicit
feature costs."* And it insists that the needed adjustment to
remove central processor costs would not be significant, given
that the percentage of processor costs associated with features
is expected to be less for wireless than for wireline and that
the cost of the central processor itself is not a substanti al
portion of Sprint's total costs.

Sprint makes a fair case that the anount of the needed
adj ustment would be relatively small. The failure to renove
central processor costs is a flawin its study, but not an
i rreparabl e one.

2. Overall Conclusion on TELRI C Conpli ance

The nost serious flawin Sprint's study fromthe
TELRIC point of viewis its failure to take account of a
f orwar d- | ooki ng technol ogy that, though not depl oyed at the tine
the study was submtted, was certainly foreseeable and likely to
be depl oyed before too long. A technology of that sort should
be included in proper TELRI C study and, anong other things, its
costs allocated anong the various services that use it. In
addition, the study fails to properly estimate forward-| ooking
demand. For those reasons, anbong others, we cannot concl ude
that it conplies with TELRIC requirenents.

3. 1d., p. 38, citing Sprint's witness' Farrar's rebuttal
testimony, p. 10.
32 Sprint's Reply Brief, p. 13.
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Costs of Mobility
The parties disagree in a fundanental way over how to
treat for reciprocal conpensation purposes the nobility

associated with wirel ess service. Verizon maintains that
mobility is a prem umfunction distinct fromtransport and
termnation and that its clearly substantial costs should be
segregat ed and borne by the custonmers electing the prem um
service instead of being recovered through reciprocal
conpensati on costs inmposed on custoners as a whole. Sprint
insists that nmobility is unavoi dably part of the essence of
wirel ess service and that the costs of termnating a call to a
nobi | e custonmer are costs of transport and term nation no |ess
than are the costs of termnating a call to a | andline custoner.
The dispute is nmultifaceted, involving questions of fact, |aw,
and policy. Verizon asserts it is a case of first inpression
and that no jurisdiction has yet addressed on the basis of a
factual record a wireless carrier's case for asymetric

reci procal conpensati on.

Verizon suggests two ways to handle Sprint's asserted
failure to denonstrate what portion of its costs are
attributable to nobility. Inits view, we could hold that
Sprint had failed on that account to neet its burden of proof,
or we could presune that any excess of delivery costs on a
nobi | e system above delivery costs on a |andline systemis
attributable to nobility, inasmuch as landline call delivery is
the nost efficient way to deliver calls to a fixed | ocation.
Ei t her way, Verizon contends, the result would be to limt
Sprint to symetrical transport and term nation rates. Sprint,
in contrast, contends that nobility is not an optional feature
in awreless network and that wireless carriers, |like others,
are entitled under the law to recover their transport and
term nation costs. As described further below, it asserts that
the FCC has recogni zed the right of wireless carriers to recover
their unique costs (including those of nobility) and that
Verizon cites no legal basis for its position that nobility
costs are to be excl uded.
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The parties' argunents are organi zed and presented
around several sub-issues; our conclusions are presented at the
end of the section.

1. The Nature of Wreless Mbility
Cting the huge difference between Sprint's clained

term nation costs of 3.9¢ per mnute and Verizon's own

term nation costs of 0.14¢ per mnute, Verizon attributes nost
of that added cost to the decision of the wireless subscriber to
use a prem um service that provides nmobility. Verizon points as
well to the exclusion of wireless subscribers' tel ephone nunbers
fromdirectory listings (unless the subscriber elects to
purchase a listing), and it suggests that practice reflects the
expectation that wireless custonmers will pay for incomng calls
and therefore should have the ability to control them The
calling party, in contrast, has no way of know ng whet her the
nunber being called is wireless and should not be held to have
made a decision to incur the associated costs. And even if the
calling party in sonme sense benefits frombeing able to conplete
the call to the wireless nunber, Verizon argues, it is not
benefit that is at issue but cost causation.

Verizon goes on to identify a series of vertical
features and other services that facilitate the conpletion of
landline calls or the delivery of nmessages but that are not
reflected in reciprocal conpensation rates; these include cal
wai ting, voice nessaging service, call forwarding (which
provides a limted formof nobility benefit), and foreign
exchange arrangenents. |t suggests that each of these services
provi des a |l andline custoner a capability, simlar to that of a
wirel ess custoner, to receive a call that the custonmer would
ot herwi se not be able to receive. |In each case, the cost is
considered to be caused by and recoverable fromthe custoner
subscribing to the prem um service, and in none of these cases
is the cost included in reciprocal conpensati on.

Veri zon di sputes the pertinence of Sprint's argunent
that nmobility is not an optional, separately purchased feature
of wireless service, contending that the w rel ess subscriber has
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the option of switching to wireline service and that "to say
that nmobility is a non-optional feature of wireless service is
no nore cogent than saying that the call forwarding
functionality is a non-optional feature of call forwarding
service. Once a custoner is defined as a subscriber to a
particul ar service, then in a sense his or her option not to
take the service disappears by definition. But this ignores the
option not to subscribe in the first place."* Verizon |ikew se
denies the relevance of Sprint's argunent that w rel ess phone
servi ce should not be regarded as a |uxury, contending that the
issue is one of cost causation, not of the character of wreless
servi ce.

Sprint disputes any suggestion that w rel ess service
is "premum or "luxury," citing a statenent by Verizon's
chairman that "wireless isn't a luxury, it’s a necessity,
noting the large nunber of wireless users in the United States,
contending that wirel ess service represents the best chance for
actual conpetition in the residential nmarket, and quoting
statenents by the FCC that wirel ess service is "conparable” to
t el ephone exchange service® and that wirel ess networks
(specifically pagi ng networks) should be subject to asymetric
conpensation because of differences in the service provided. 3°
It points, for exanple, to the FCC s statenent in the Local
Conmpetition Order that "the record contains no estinates of the
cost of CVMRS termination. That cost is generally considered to
be greater than the cost of LEC term nation; but only one oral,
ex parte estimate of CVRS cost has been offered; 2.25 to 4.0

w34

3 Verizon's Initial Brief on Issue No. 1, p. 45, n. 95

(enmphasis in original).

3 Sprint's Initial Brief, p. 22, citing the quotation to the

rebuttal testinony of its w tness Hunsucker, p.4.

3% Local Conpetition Order, 71013; Verizon responds that the FCC
is here discussing not the treatnment of costs but whet her
CVRS providers are entitled to demand i nterconnecti on.

3 Local Conpetition Order, 71092. Verizon responds that the

cited paragraph refers to the |lower term nation costs of
pagi ng networks and therefore denies the presunption of
symmetric conpensation to paging carriers.
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cents per mnute," in contrast to the LEC term nation cost of
from0.2 to 1.3 cents.® Sprint |ikew se disputes Verizon's
effort to characterize nobility as an optional feature,
contending that nobility is an inherent feature of wreless
technol ogy and that Verizon, in effect, is arguing that the only
aspects of wireless networks that can be reflected in the cost
study are those that mrror the wireline network. Sprint

mai ntains that view runs counter to the FCC s determ nati ons,
next di scussed.

2. Rate Treatnent of Mbility Costs
Verizon argues that because 8252(d)(2) of the 1996 Act
"of " or "associated with" cal

permts recovery only of costs
term nation, the called party should bear the costs of nobility,
whi ch have the distinct cost causative features already

di scussed. It contends that result is required both by the

FCC s rul es and by our orders.

Verizon points to the FCC s statenents, in the Local
Conmpetition Order, that recoverable costs of interconnection and
unbundl ed network el enments are those "directly attributable to
the specified elenent, as well as a reasonable allocation of
f orwar d- 1 ooki ng common costs, "3 and that "costs nust be
attributed on a cost-causative basis. Costs are causally
related to the network el ement being provided if the costs are
incurred as a direct result of providing the network el enents,
or can be avoided, in the long run, when the conpany ceases to
provi de t hem "3°

Sprint relies in part, for its contrary view, on a
statenent by the FCCin its Reciprocal Conpensation Notice of
Proposed Rul enaki ng. Because both parties refer to it, it is
guot ed here at |ength:

3" Local Conpetition Order, 71117, cited at Sprint's Reply
Brief, p. 14.

38 Local Conpetition Order, 1682.
% 1d., 1691.
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To assist parties in helping us to explore

t he broader question of noving to a unified
i nterconnection regine raised in this
proceedi ng, we review the application of the
Conmi ssion's current orders and rules
regardi ng asymetrical reciprocal
conpensati on for LEC- CVMRS interconnection.
Under the | anguage of section 252(d)(2) (A
of the Communi cations act, [footnote
omtted] CVRS carriers are entitled to the
opportunity to denonstrate that their

term nation costs exceed those of the I LEGCs.
The "equivalent facility" |anguage of
sections 51.701(c) and (d) of the

Conmi ssion's rules was not intended to
require that wrel ess network conponents be
reviewed on the basis of their relationship
to wireline network conponents. Nor, given
t he | anguage of the statute, was it intended
to have the effect of barring a CVRS carrier
fromreceiving conpensation for the
additional costs that it incurs in
termnating traffic on its network if those
costs exceed the ILECs. Instead, a cost-
based approach--one that |ooks at whether
the particular wirel ess network conponents
are cost sensitive to increasing cal
traffic--should be used to identify
conpensabl e wirel ess network components.
[footnote omtted] Thus, if a CVMRS carrier
can denonstrate that the costs associ ated
with spectrum cell sites, backhaul Iinks,
base station controllers and nobile
switching centers vary, to sonme degree, with
the level of traffic that is carried on the
wirel ess network, a CVRS carrier can submt
a cost study to justify its claimto
asymmetrical reciprocal conpensation that

i ncludes additional traffic sensitive costs
associated with those network el enments. W
note that, under our rules, the CVRS carrier
bears the burden of justifying in its

anal ysis precisely what are its additional
costs, and denonstrating that its analysis
conplies with all applicable Conm ssion
rules. [footnote om tted]*°

Sprint regards this statenent as unequivocal ly recogni zing the
right of CVRS carriers to recover their additional costs of

40 In the Matter of Developing a Unified Intercarrier

Conpensati on Regi me, CC Docket No. 01-92, Notice of Proposed
Rul emaki ng, (rel. April 27, 2001), 9104.
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provi ding transport and term nation, including nobility costs,
and it disputes Verizon's policy argunents in favor of a
different result. Verizon responds that the quotation is froma
notice of proposed rul emaki ng, not an order, and that the FCC
has, in fact, never ruled on the subject here at issue, but only
directed its staff to issue a letter, responding to an inquiry
by Sprint, that called attention to and summari zed t he | anguage
fromthe Notice of Proposed Rul enmaking. Verizon denies Sprint's
charge that it seeks to subordinate |aw to policy, contending
that its position is based on sound law and that it is Sprint
that relies on policy considerations by seeking subsidies for
wirel ess service, characterizing that service as the only viable
formof facilities-based conpetition.*

More substantively, Verizon disputes Sprint's reading
of the breadth of the cited provision, denying that it permts
recovery of every traffic-sensitive cost actually incurred in
delivering a call on a wireless network. Rather, it requires
the wirel ess provider to denonstrate that the costs it is
seeking to recover conply with the FCC s rules, and those rul es,
Verizon continues, allow for recovery only of costs causally
associated with the el enent or function being studied and
ot herwi se al |l owabl e under TELRIC. Verizon suggests Sprint is
reading 1104 as a tacit repeal--a very unlikely step--of
TELRI C s cost causation aspect and that so broad an
interpretation of the paragraph would inply as well that costs
shoul d be all owed without regard to other TELRIC [ imtations,
such as the exclusion of retail costs.

Verizon argues further that we have accepted in
principle the exclusion fromreciprocal conpensation rates of
the portion of |local switching costs associated with vertical
features, and it insists that Sprint offers no convincing basis
for distinguishing nobility fromvertical features such as
caller ID. It argues that its own position in the network
el enents case, just as here, involved not whether costs are

41 Verizon's Reply Brief on Issue No. 1, pp. 14-15, citing
Sprint's Initial Brief, p. 10.
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incurred at the originating end or at the term nating end, but
whet her they are causally associated with transport and
termnation. The distinction to be drawn, in its view, is

bet ween demand for a feature and demand for call delivery.

3. Economic Efficiency

Veri zon contends that economc theory calls for the
exclusion froma rate of costs that are not caused by the
deci sion of the ratepayer to use the service. It warns agai nst
over-investnent in wreless service--and under-investnent in
alternatives that m ght provide greater overall total benefit
for the sane resources--as a result of allowi ng wreless
subscribers to avoid sone of the costs caused by their decision
and thereby encouraging themto purchase the service even when
their additional benefit is |less than society's total resource
cost. It warns as well against extending the inefficiencies of
t he reci procal conpensation regi ne--which the FCC has
recogni zed--by all owi ng providers of prem um services to shift
their high costs to other carriers. To the extent denying
Sprint's request here would require it to set higher retai
rates, those higher rates would not be "artificially
inflate[d]," as Sprint's w tness had argued*’; rather, they woul d
be properly set to recover the costs inposed by the custoner's

decision to use a prem um servi ce.

As al ready noted, Sprint disputes the prem se, which
Verizon here takes as proven, that nobility is a prem um |l ayer
superinposed on transport and term nation.

4. Consistency with Retail Usage Rates
Verizon contends that its proposal is consistent wth,
while Sprint's proposal runs contrary to, the assunptions
underlying both the reciprocal conpensation construct and
current retail usage rates. Verizon identifies four assunptions

under | yi ng reci procal conpensation

42 Verizon's Initial Brief on Issue No. 1, p. 53, citing direct

testinony of Sprint wtness Hunsucker, p. 12.
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(a) the originating carrier is conpensated by
its end user for the end-to-end carriage
of the call

(b) the originating carrier, by handing the
call off to another carrier for
term nation, avoids costs that are
roughly equal to the conpensation that it
pays to the termnating carrier;

(c) the terminating carrier incurs additiona
costs roughly equal to the conpensation
that it receives; and

(d) the terminating carrier is not
conpensated for these costs by its
cust omer . 43

Verizon argues, first, that inasmuch as Sprint's
retail rates are based on the prem se that the wrel ess
4 assunption (d) fails in a
wireline-to-wireless context, and allowi ng Sprint to recover

subscri ber pays for incomng calls,

mobility costs through intercarrier conpensation would
overconpensate it. Meanwhile, Verizon's retail rates
contenplate all-wireline calls and do not recover the costs of
mobility. As a result, requiring Verizon to pay Sprint for the
cost of nobility would inpose on it obligations for which it
woul d not be conpensated by its own end users, contrary to
assunption (a). It would al so underm ne assunption (b),

i nasmuch as the paynents requested by Sprint do not correspond
to costs avoided by Verizon. |If Verizon were required to bear
the costs, it would have to be allowed to pass themon to its
custoners; but that would sinply shift the probl em w thout
elimnating it, inasmuch as neither Verizon nor its customers
shoul d be required to bear the costs of a prem um service

of fered by Sprint and chosen by Sprint custoners. Verizon
contends that doing so would afford a substantial subsidy to
Sprint, with a correspondingly dramatic anticonpetitive effect.

® 1d., p. 54

44 citing Sprint's response to Interrogatory VZ-SPCS-80 and

1 d.,
rebuttal testinony of Sprint w tness Hunsucker, p. 6.

-28-



CASE 01-CG 0767

As noted, Sprint regards the costs avoided by Verizon
as irrelevant. Wth regard to Verizon's allegation of cost
subsidy, it contends that wireless carriers offer the only
meani ngful possibility for facilities-based conpetition.

5. Discussion

Whether wireless is a luxury service is a matter of
opi nion--some mght regard it as inferior to | andline service
for various reasons--and whether nmobility is the essence of
wirel ess service or a nere incident of it is a metaphysical
guestion not likely to be definitively decided here. Several
poi nts can be asserted with sone degree of certainty, however.

On the one hand, Sprint is right that the FCC does not
limt the costs that may be recognized in reciproca
conpensation to those mrroring an ILEC s costs. A CLEC, be it
landline or wireless, is entitled to show that its recogni zable
transport and term nation costs exceed the ILECs and that it is
entitled to asymmetric reciprocal conpensation on that basis.
And while Verizon properly warns agai nst placing too nmuch wei ght
on statenents by the FCC in a notice of proposed rul emaki ng, the
FCC appears willing to recognize not only that a CLEC s costs
may differ froman ILEC s, but that there nay be technol ogi cal
di fferences between the I LEC and the CLEC that require
recogni zing different categories of cost.

On the other hand, the FCC has not spoken definitively
to the wireless costs that may be allowed, and Sprint has the
burden of proof with respect to its claimfor costs exceedi ng
Verizon's by a factor of nore than thirty.* For reasons noted
in the previous and followi ng sections, Sprint has not borne
t hat burden. W need not resolve issues related to the
relationship of Sprint's cost estimate to the nobility provided

4 Verizon's traffic-sensitive costs of transport and

termnation, as determined in the UNE Order, are $0. 00107 per
m nute of use. The UNE Order estimated that Verizon's
switching costs were 34%traffic-sensitive and 66% non-
traffic-sensitive, inplying a total cost per mnute of use
that is still less than one-tenth of Sprint's estimte of
traffic-sensitive costs.
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by wirel ess service or to the nature of that nobility, for this
record sinply does not permt us to conclude that Sprint's
surprisingly high figure represents a reasonable, TELRI C
conpliant estinmate of the traffic-sensitive costs of transport
and term nation properly recovered in reciprocal conpensati on.

Traffic Sensitive v.
Non Traffic Sensitive Costs

There is no dispute that the FCC rules limt
intercarrier conpensation to the additional traffic-sensitive
(TS) costs of providing transport and term nation. Sprint notes
that the FCC has identified the elements of a wirel ess network
properly included in a wirel ess cost study so long as they are
denonstrated to be traffic-sensitive, and it naintains that al
of these conmponents are, in fact, traffic-sensitive. It would
exclude, as non-traffic-sensitive (NTS), only the cost of the
hand set.

1. Sprint's Presentation

Sprint recogni zes that wirel ess networks contain nore
traffic-sensitive network el enents than do | andli ne networks but
sees that as no reason to deny recovery through reciprocal
conpensation of all traffic-sensitive cost elenments. In
addition, it disputes Verizon's allegation that by not excluding
"access" costs fromits study, it has necessarily included non-
traffic-sensitive costs. Sprint questions the pertinence of the
non-traffic-sensitive el enents excluded by Verizon fromits own
cost study, such as loop ports, on the grounds that such
conponents sinply do not exist in a wireless network which, by
its very nature, does not dedicate line ports to individual
custonmers. In further contrast to a wireline network, a
wirel ess network requires no installation of a dedicated | oop
when a customer purchases a handset; "the wirel ess network
si nply does not have a conponent anal ogous to the wireline [non-
"4 Al'so included in "access costs" as

traffic-sensitive] |oop.

46 Sprint's Initial Brief, p. 26, citing the rebuttal testinony
of Sprint witness Farrar, p. 14.
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Verizon uses the termare the infrastructure costs associ ated
with the ability to provide service in the first place. Sprint
mai ntains that the fixed costs associated with sw tches,
transport and signaling are properly included in transport and
term nati on when those resources are shared and vary to sone
degree with the level of traffic, and it asserts that Verizon
| i kewi se includes such costs in its studies.* Mre generally,
Sprint argues that "access costs" are a category invented by
Verizon, unrelated to the FCC s TS/ NTS di stinction.

Sprint goes on to discuss each of the traffic-
sensitive conponents of its network.

a. The Mdbile Switching Center

The nobile switching center (MSC) is described by
Sprint as "the primary point of interconnection to the public
swi tched tel ephone network, and [it] perforns nmuch of the
initial call set up functions."*® It has two prinmary conponents,
the 5E Processor and the Executive Cellular Processor (ECT), and
Sprint maintains that each of themis traffic-sensitive inasnuch

as increasing the nunber of mnutes of use while assumng a

fi xed nunber of subscribers will require additional capacity.
Sprint notes that it initially required five MSCs to neet denmand
but that the nunber has grown to nine, and it cites its w tness
Mtchell's statenment that

Since M5Cs do not have |ine-side
connections, the decision to install a
second (or subsequent) MSC is driven
entirely by the volume of traffic, and not
by the nunber of subscribers. 1In contrast,
in cost proxy nodels of wireline networks a
second switch nmay be required if the nunber
of lines served exceeds an engi neering
threshol d, even if the processor capacity of
the first switch is not fully utilized.

G ven the shared and traffic sensitive
nature of MSC(s), a forward-I| ooking economc
cost - based mnet hodol ogy shoul d include MsSC

4t pp. 26-27

Id.
Id., p. 13.

48
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costs in the additional costs of cal
t erm nation. #°

b. Backhaul Facilities
Backhaul refers to connectivity between the MSC and
the cell sites, usually established through a Tl line that is
[imted in the nunber of mnutes it can transmt. Accordingly,

Sprint contends, as traffic volunes increase, the nunber of T1
lines nmust be increased, and the functionality is traffic-
sensitive.

c. Base Station Transcei ver
Subsystem Cell Sites

The base station transceiver subsystem (BTS) is

| ocated at the cell site and "perforns call setup, softer hand-

of fs, RF conversion, and power anplification."* Sprint's

W t ness Sabati no asserted that

The BTS is extrenmely traffic sensitive. A
single sector of a BTS can generally process
only 20 calls at one tine before cal

qual ity begins to degrade and calls begin to
be dropped. As mnutes of use increase, the
ability of a BTS to handle these m nutes
must be increased. ®!

d. Towers and Antenna
Sprint acknow edges the apparent counter-intuitiveness

of regarding structures such as towers and antennas as traffic-
sensitive, but it explains that when the capacity of a BTSis
exhausted, additional towers nust be built to support additional
BTS units. Accordingly, even if the nunber of subscribers
remai ns constant, additional mnutes of use require the addition
of towers to provide service. Sprint witness Mtchell conpared
the costs of these structures to the cost of |and and buil ding

9 1d., pp. 14-15, citing direct testinmony of Sprint wtness
tchell, p. 20.

50 1d., p. 15.
°L |d., citing direct testinony of Sprint w tness Sabatino,
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required to house an incunbent's wirecenters, costs that the FCC
has hel d could be recovered by incunbents as part of the
unbundl ed |l ocal switching el enent and that are included in the
traffic-sensitive cost of |ocal switching. >

e. Spectrum
Sprint explains that the spectrumused in wreless

transm ssion, in contrast to |landline |ocal |oops, is not

dedi cated to a single end-user custoner but is a shared resource
that must be augnmented as additional traffic is generated by
end-users. "It is assigned to a subscriber fromthe pool of
avai |l abl e channels only for the duration of a call and is then
rel eased for use by another call."®3

2. Verizon's Presentation
Verizon begins with a theoretical discussion, with
analogy to railroad freight service, of the distinction between
traffic-sensitive and non-traffic-sensitive costs. The forner,
which in the railroad anal ogy enconpass the nunber of cars to be
haul ed, the amount of fuel consunmed, and the associ ated | abor

costs, are "scalable"” i.e., they can readily be increased or
decreased to handl e greater or |esser amounts of cargo. Non-
traffic-sensitive costs include roadbed, |icense, and other

startup costs, including the | oconotive and the first freight
car, which are not scalable. The non-traffic-sensitive costs
are incurred regardl ess of how much freight is hauled and w ||
not be reduced if output drops as |long as production is not
totally discontinued.

In addition to those "baseline" costs, Verizon would
categorize as non-traffic-sensitive in the wirel ess context the
costs that vary with the nunber of subscribers rather than with
t he nunber of mnutes of use. Because these costs vary with
subscription levels, Verizon nmaintains, they should be recovered

%2 |d., p. 17, citing direct testinmony of Sprint wtness
tchell, p. 25.

3 |d., p. 18, citing direct testinmony of Sprint wtness
tchell, p. 26
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fromthe subscribers thenselves, either in nonrecurring or
recurring nonthly charges, and should be excluded fromthe

reci procal conmputation calculation. Verizon characterizes both
types of costs--infrastructure and subscriber-sensitive--as
"access" costs that are not traffic-sensitive, and it contends
that Sprint has not even sought to distinguish those costs from
those that are properly regarded as traffic-sensitive. Instead,
Sprint has taken the position, w thout support, that all of its
facilities are traffic-sensitive except for the handset.

Verizon chall enges Sprint's prem se that "shared"
facilities are inherently traffic-sensitive, noting that the
railroad contenplated in its analogy can carry freight for
mul ti ple custoners and that its baseline costs are not thereby
made traffic-sensitive. According to Verizon, Sprint takes the
position that as long as a facility would have to be augnented
in order to handl e increased volunmes of traffic, the entire cost
of the facility itself nmust be deemed traffic-sensitive. >
Verizon disputes in this regard what it characterizes as the
"facile leap fromthe prenm se that a particular facility is
"traffic-engineered (i.e., that its size varies to sone extent

with traffic) to the conclusion that the facility's entire cost
is properly regarded as traffic-sensitive."> In Verizon's view,
the need for augnmentation in the long run to neet increased
demand does not nean that the entire cost of a facility is
traffic-sensitive. It offers the hypothetical of a facility
with $1 million of non-traffic-sensitive costs and .1¢ per

m nute of traffic-sensitive costs and a typical |oading of 1,000
m nutes. The total associated cost woul d be $1, 000, 001, of
which $1 mllion would be independent of traffic and $1 woul d be
due to the effect of traffic. Under Sprint's theory, however,
according to Verizon, the entire $1, 000,001 would be treated as
traffic-sensitive.

®* Verizon's Initial Brief on Issue No. 1, pp. 64-66, citing

various statenents by Sprint's w tnesses.
® 1d., p. 66 (enphasis in original).
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Verizon cites as well the wording of Y104 of the FCC s
Reci procal Conpensation Notice of Proposed Rul emaking, cited
above, which permts recovery of costs only to the extent that
the facility is traffic-sensitive, and it points to our decision
in the Second Network El enments Proceeding not to treat all costs
of the local switch as traffic-sensitive even though switch
facilities woul d have to be augnented in the long run to neet
i ncreased demand. Verizon |ikew se challenges Sprint's
reference to the treatnent of |and and buil dings costs in the
Second Network El ements Proceedi ng, explaining that |and and
buil ding costs were not treated entirely as traffic-sensitive
but were allocated, in accordance with a reasonabl e nmechani sm
between traffic-sensitive and non-traffic-sensitive segnents.
Simlarly, shared interoffice transport costs, which are
scal able, were treated as traffic-sensitive but structure
i nvest ment - - pol es and conduit--were properly allocated between
non-traffic-sensitive and traffic-sensitive segnments. Verizon
reiterates its general contention that the nere fact that
facilities have to be augnented in the long run to handle
increased traffic does not denonstrate that the entire cost of
the facility is traffic-sensitive. And, it insists, the burden
of proving the portion that is traffic-sensitive falls on
Sprint.

Though di savowi ng any ability to conduct a
guantitative analysis of Sprint's costs, Verizon offers a
gualitative analysis said to show that a substantial portion of

t hose costs should be regarded as non-traffic-sensitive. It
argues, first, that baseline ("coverage") costs are non-traffic-
sensitive and substantial. These costs are anal ogous to the

rail road' s roadbed and are caused not by additional traffic but
are, instead, the prerequisite to serving any volume of traffic.
It would include the infrastructure required to |locate a
custoner, to encode and deliver conmunications between the
handset and the point of interconnection with Verizon and, in
general, to provide "coverage"--the ability to serve--over the
defined service area. Verizon identifies sone of the equi pnment
needed for this purpose, including a mniml BTS capability in
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each cell. Verizon adds that its own study in the Second

Net wor k El enents Proceedi ng excluded fromtransport and

term nation costs the costs of the baseline network consisting

| argely of | oops and the non-traffic-sensitive port conponent of
swtching. Only the traffic-sensitive cost of switching as well
as the costs of interoffice transport, which are scal able, were
included in the traffic-sensitive category.

Verizon would al so identify as non-traffic-sensitive
the costs that vary with the nunber of subscribers rather than
with the level of usage. It asserts that such subscri ber-
specific costs exist in wireless networks; they include the
costs of equi pnent needed to register custoners on the network
and track their locations so that they can nake and receive
cal | s.

3. Replies
The reply briefs bring the di spute between the parties

i nto sonewhat sharper focus. Verizon charges Sprint with
di sregarding the fact that if the nunber of mnutes of use were
to approach zero, the network would dimnish not to a zero-cost,
zer o- equi pnent network but to sone baseline network representing
the m ni muminvestment needed to maintain coverage throughout
the service area. That m ninmuminvestnent, Verizon insists, is
not traffic-sensitive. Also non-traffic-sensitive is the portion
of the investnment, not calculated by Sprint, that varies with
t he nunber of custonmers rather than the nunmber of m nutes of
use. The term "access,"” which Sprint questions, refers sinply
to "coverage," as just described, and, Verizon says, is used
generally by econom sts to denote the concept. Finally, Verizon
sees no significance in the fact that wirel ess conponents are
not dedicated to particular customers, arguing that they are not
t hereby nade traffic-sensitive and that in the Second El enents
Proceedi ng we assigned to the NTS category portions of the
switching investnent that were not dedicated to particul ar
cust oners.

Sprint renews its claimthat "access" is a category
invented by Verizon and not used by the FCC, and it asserts that
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Verizon relies not on the testinony of its witnesses but on "an
econonmic treatise discussing the fixed costs of providing
railroad service."®® It insists it followed the nethod of

anal ysis required by the FCC, determ ning whether a given

net wor k conmponent was dedi cated or shared and, if shared,

whet her it was "cost sensitive to increasing call traffic."”

Mai nt ai ni ng that Verizon's sol e exanple of access costs are

t hose associated with local |oops and Iine ports, Sprint argues
t hose costs are excluded fromreci procal conpensation not
because they are "baseline" network costs but because they are
NTS costs of facilities dedicated to individual customers. It
suggests that Verizon's novel theory of a baseline system
inplies that in sparsely popul ated areas there woul d be no
traffic-sensitive costs at all.

Sprint recognizes that wrel ess networks have a
greater proportion of traffic-sensitive costs than do wireline
networks: "Wrel ess networks are, by design, extrenely traffic-
sensitive. No equipnment is dedicated to individual users,
because those users are nobile and the network nust be able to
respond no matter where the user is located."® But it sees no
reason to deny recovery of those costs on that account.

Charging Verizon with flawed anal ysis, Sprint asserts
that even though sone tandem switch costs are "baseline" in
Verizon's sense--they nust be incurred before any call can be
t andem swi t ched--the FCC neverthel ess classifies them as
traffic-sensitive because the entire tandemswitch is a shared
resource. Simlarly, it argues, a wireline tel ephone network
must incur mnimumsw tching and transport costs in order to
provi de "coverage," yet the FCC nethod considers all costs of
non- dedi cated switching and transport to be traffic-sensitive.
So, too, it contends, all wreless costs not dedicated to
i ndi vi dual subscribers or interconnecting carriers should be
considered traffic-sensitive and subject to reciprocal
conpensat i on.

°© Sprint's Reply Brief, p. 16.

> 1d., p. 19.
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3. Concl usion

It would be neither surprising nor unreasonable to
di scover that wireless termnation costs overall are nore
traffic-sensitive than landline termnation costs. But it would
be both surprising and unreasonable to conclude that all
Wi rel ess costs (except those of the handset) are traffic-
sensitive. Sprint argues to that effect largely on the prem se
that no part of the wireless network (except, again, for the
handset) is dedicated to individual custonmers and that only such
dedi cated i nvestment can be considered non-traffic-sensitive.
That prem se, however, is incorrect. Landline |oop investnent,
for exanple, is excluded fromreciprocal conpensation because it
is non-traffic-sensitive, even though the feeder portion of the
| oop is not dedicated to single users. And in the Network
El ements Proceedi ng, we adopted an explicit allocation of
switching costs--clearly a shared resource--between traffic-
sensitive and non-traffic-sensitive conponents. °8

When all is said and done, nmuch w rel ess investnent,
t hough not "dedi cated"” to individual users, will depend (setting
asi de for present purposes issues related to nobility) on both
t he nunber of custoners and the |evel of usage. Sprint would
reduce Verizon's "baseline" network analysis to an absurdity by
claimng it inplies that there would be no traffic-sensitive

°8 Sprint appears to overstate the FCC s determination with
respect to tandem swi tching costs. The FCC rul ed that
"Tandem swi t chi ng costs may be recovered through usage-
sensitive charges, or in another manner consistent with the
manner that the incunbent LEC incurs those costs.” (47 CF. R
851.509(e); enphasis supplied.) That suggests usage-sensitive
charges for tandem switching are an option, not a
requi renent, and Local Conpetition Order 1824, which refers
to the possibility of flat-rated tandemrates, confirns that
under standi ng. The non-dedi cated nature of tandem i nvestnent
does not appear to require treating it as totally traffic-
sensitive. See, nore generally, 47 CF. R 851.507(c):
"(c) The costs of shared facilities shall be recovered in a
manner that efficiently apportions costs anpong users. Costs
of shared facilities may be apportioned either through usage-
sensitive charges or capacity-based flat-rated charges, if
the state conm ssion finds that such rates reasonably reflect
the costs inposed by the various users.”
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costs at all in a sparsely popul ated area. But Sprint's theory
is simlarly vulnerable to that sort of challenge, for it
inplies, taken to the extrene, that zero usage neans zero cost,
even if the network stands ready to serve.

As the party with the burden of proof, Sprint was
obligated to show the allocation of costs between traffic-
sensitive and non-traffic-sensitive conponents. It took the
view that all costs are traffic-sensitive. Verizon has gone
forward with a presentation that calls that result into
guestion, at least prinma facie, and Sprint has failed to rebut
it. Accordingly, Sprint has, again, not carried its burden of
provi ng asynmetric reciprocal conpensation to be warrant ed.

Overall Conclusion on |Issue #1

For the reasons already described, Sprint has failed
to carry its burden of proving asynmetric reciprocal
conpensation to be warranted. Accordingly, its interconnection
agreenent with Verizon should provide for symmetric reciprocal
conpensation, consistent with the unrebutted presunption adopted
in the FCC s nethod.

TANDEM TRANSI T SERVI CE (I SSUE 2(a))

The parties continue to disagree over the charges that
Sprint should be required to pay when its traffic transits
Verizon's network to a third party.® This "transit service" is
generally used where the traffic between Sprint and the third
party is not abundant enough to justify the cost of a direct
connecti on.

Verizon's proposed wording (in 87.2.4 of the
Agreenent) would provide for Sprint to pay Verizon a transit fee
pl us "any additional charges or costs that the term nating [LEC
i nposes or levies on [Verizon] for the delivery or term nation
of such traffic, including any swi tched exchange access service

° |ssue 2 initially involved as well the charges to be paid

when traffic froma third party transits Sprint's network and
term nates to Verizon; that issue has been resolved by the
parties.
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charges.” Sprint objects to being required to pay all charges
assessed on Verizon regardless of their validity, arguing that
if such charges could be thus recovered indirectly, by billing
Verizon, there would be no incentive for the carriers inposing
themto negotiate a direct billing arrangenment with Sprint,
under which Sprint would be able to question the charges. It

urges us to reject Verizon's proposal and instead require
Verizon to provide to the termnating carrier sufficient cal

detail records to permt proper billing and to direct Verizon to
di spute any charges that may be unlawful, thereby requiring the
termnating carrier to directly bill Sprint.

Sprint agrees that Verizon should not be put at
financial risk for covering charges disputed between Sprint and
athird party, but it contends that what places Verizon at risk
is its decision to pay the inproper charges and that Verizon
shoul d not be permitted to then shift the risk to Sprint through
a contractual provision requirement reinbursenent. It notes
that it has offered to indemify Verizon for clains arising from
refusal to pay inproper charges but says Verizon regards that as
insufficient, preferring to protect itself by sinply serving as
the collection agent of the termnating third party.

Verizon, nmeanwhile, insists the provision sinply
affords it protection in the event the termnating carrier
i mproperly bills Verizon for termnating the call instead of
billing Sprint directly. It objects to being put at financial
ri sk of covering paynents due or disputed between Sprint and the
termnating carrier, especially since it has no obligation to
of fer tandemtransit service and does so only as an
accomodation. Disputing Sprint's suggestion that the proposed
billing arrangenents will vitiate the termnating carriers
incentive to negotiate agreenents with Sprint directly, Verizon
suggests the renmedy is for us to enforce the obligation of
i ndependent termnating carriers to negotiate directly with
Sprint in good faith. And it maintains the onus of chall enging
term nation charges inposed by a third party should rest on
Sprint, not Verizon.
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Verizon contends that we are addressing a simlar
i ssue in Case 00-C-0789, where we obligated CLECs to enter into
i nterconnection agreenents directly with independent ILECs in
certain circunstances, and it notes that Sprint, in that
proceeding, is arguing that wireless carriers should not be
required to enter into such interconnection agreenents. Verizon
objects to allowing Sprint to "conplain in this proceeding that
it does not have the necessary privity of contract to chall enge
term nating charges inposed by independents, while at the sane
time resisting efforts by the Conmi ssion to create appropriate
incentives for independents to enter into appropriate agreenents
with Sprint to govern such charges."®

Finally, Verizon cites a decision by the Maryl and
Comm ssion resolving the sane issue in its favor on the grounds
that it would be unfair to require Verizon to bear |osses in the
event of disputes between Sprint and a third party.

Each side here is attenpting to protect a legitinate
interest. Sprint wants to avoid being liable for incorrect
charges that Verizon, which can sinply pass themon to Sprint,
has no incentive to challenge. Verizon wants to avoid being at
ri sk for paying anmounts di sputed between Sprint and a third
party.

The best way to resolve the matter, of course, is
through direct billing of Sprint by the third party. Failing
that, proper incentives are fairly preserved by Verizon being
able to pass on to Sprint one-half of the third-party costs at
i ssue. The interconnection agreenent should so provide.

CONDI TI ONS FOR REQUI RI NG
CONNECTI ONS TO NEW TANDEMS (| SSUE 3)

For purposes of relieving traffic congestion, Verizon

soneti mes requests interconnected CLECs to shift traffic to new
tandem switches. Sprint agreed in general to do so but proposed
five conditions to be nmet before it would be obligated to

® Verizon's Initial Brief on Non-Cost Issues, p. 5. Sprint

responds that it has, in fact, negotiated agreenents wth
several independent |LECs and ot her CLECs.
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establish a connection at Verizon's new tandem Verizon
initially objected to all of those conditions but the parties
have now agreed on three of them two renmain in dispute and are
here di scussed. As a general matter, Verizon asserts that
Sprint's cooperation with Verizon to alleviate tandem congestion
is obligatory, not discretionary, and that Sprint therefore
shoul d not be able to unreasonably condition that cooperation.

Traffic Vol une

Sprint requests a condition that it not be required to
establish connections to any tandem where | ess than a DS-1
vol une of traffic is exchanged with that tandem In the absence
of such volunes, it argues, the expense associated with the
dedi cated facility would not be justified.

In objecting to the condition, Verizon asserts that
the total traffic exchanged between Sprint and Verizon at each
Verizon tandemin New York typically exceeds the DS-1 | evel and
that if Sprint does not establish direct connections to each
tandem Verizon would be forced to route Sprint's traffic
through nultiple tandens, an inefficient and costly process that
| eads to tandem exhaustion. Verizon asserts that "pursuant to
i ndustry standards in the | ocal exchange routing guidelines
("LERG'), Verizon requires that all CLECs and CVRS providers
establish trunk groups to each tandemthat carries |ocal
traffic."®

Sprint clainms that regardl ess of actual traffic
volunes, it is sinply seeking protection in the event traffic
vol unes do not exceed the threshold level. It contends that any
doubl e switching Verizon would be required to do in the absence
of a direct Sprint connection is the result of its own network
design and that, in any event, if the anmount of traffic were
small, so would be the cost inposed on Verizon. It suggests it
is willing to acconmpdate Verizon's new network architecture but
is also entitled to sone m ni num protections.

®1 Verizon's response to Sprint's arbitration petition (July 3,

2001), p. 13, incorporated by reference at Verizon's Initial
Bri ef on Non-Cost |ssues, p. 5.
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Verizon responds that it designs its network to avoid
dual tandem swi tchi ng wherever possible. More generally, it
warns that while the volune of traffic exchanged between Verizon
and Sprint would make the condition noot in nost instances
involving Sprint, including it in this agreenment as Sprint
nevert hel ess requests woul d make it avail able, through the 1996
Act's "opt-in" nechanism to other, smaller carriers who m ght
i nvoke the condition and refuse to nove their trunks on the
ground of low call volunes. The aggregate cost of such
refusals, Verizon asserts, could be substantial.

G ven the volunes of traffic exchanged between Sprint
and Verizon, adoption of Sprint's condition here would afford
Sprint little practical benefit. It would, however, put Verizon
(and the network as a whol e) at substantial di sadvantage and
risk if many smaller carriers were to opt in to the provisions.
Accordingly, the equities clearly call for rejection of the
condition, and it should be omtted fromthe agreenent.

Ti m ng

Sprint requests a condition that would permt it
enough time in perform ng any conversion to avoid early
term nation provisions with third-party transport providers and
to allow an orderly transition within its network. Verizon,
whi ch proposed a requirenent that conversions be acconplished
"as soon as reasonably possible,” argues that it has no control
over the terns of Sprint's third-party contracts and that the
term nation provisions in those contracts should not delay its
efforts to relieve congestion. It objects to giving Sprint an
unlimted anmount of time to nove its traffic, explaining that it
provi des notice of any such nove at |east six nmonths in advance
and noves its own traffic first; if a connecting carrier fails

to meet its schedule, service quality could be inpaired. It
cites past delays in such novenent and asserts that all ow ng
time beyond the six-nmonth notice that it will continue to offer

woul d harm Veri zon, other carriers and end-users.
Sprint maintains it is sinply seeking to protect
itself fromthird-party charges, just as Verizon attenpted to do
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with respect to transit costs. It argues that if Verizon does
not allow the tine needed, it should pay the cost of early
term nation and that Sprint should not be required to breach its
contracts in order to accomobdate Verizon's engi neering plans.
Verizon responds that such an arrangenent could create perverse
incentives for Sprint to obtain |lower prices for transport
facilities by negotiating artificially long contracts with steep
term nation penalties, the costs of which it could then transfer
to Verizon.

Sprint's interest in not having to incur early
term nation charges is entirely proper, and the condition should
be included, with a proviso that Verizon may assune the
obligation to pay the term nation charge if its engineering
requi rements so warrant.

SEPARATE TRUNKS FOR
TERM NATI ON OF | XC TRAFFI C (I SSUE 4)

Sprint objected to any requirenent that it establish
connections for termnation of traffic frominterexchange

carriers at every access tandem asserting that it should retain
control over how it receives I XC traffic and should not be
obligated to maintain nore than one such connection per LATA.
Verizon took the position that it has no obligation to deliver

| XC traffic to Sprint at all under the 1996 Act but that it is

willing to deliver inbound interLATA traffic received from | XCs
to Sprint if Sprint, like all other carriers, orders trunks at
Verizon's access tandens. |If Sprint does not wish to do so, it

may bypass Verizon's network and interconnect directly with the
| XC.

Sprint was concerned about incurring the additional
expense of maintaining access trunk groups at each access tandem
solely to receive I XC traffic from Verizon. That concern was
largely allayed at the technical conference, where it becane
apparent that Sprint had the ability to determ ne the routing of
| XC traffic in the LERGin a manner that permtted it to limt
t he nunber of tandens to which it was required to establish
direct connections. As a result, the dispute over 884.2.1
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6.2.2, 6.2.3, and 6.2.4 of the interconnection agreenent was
effectively resol ved.

To confirmthese arrangenents, Sprint proposed to
nodify 86.2.1 of the agreement to state that "If Sprint PCS
chooses to subtend a [Verizon] access tandem then Sprint PCS
must identify in the LERG the Sprint PCS NPA/NXXs to be served
by that access tandem™ Verizon agrees to that wording, but
only if it is acconpani ed by additional provisions that, first,
limt those arrangenents to exchange access traffic and | eave
the existing wording of 86.2.1 in place for other traffic: "For
Local and all other traffic, Sprint PCS s NPA/ NXX nust be
assigned by Sprint PCS to subtend the same Verizon access or
| ocal Tandemthat a Verizon NPA/NXX serving the sane Rate Center
subtends as identified in the LERG" |In addition, Verizon would
add wordi ng exonerating it fromany "responsibility for exchange
access traffic that fails to be conpleted as a result of Sprint
PCS s LERG designations for it NPA/NXX(s)" and di savowi ng any
obligation on Verizon's part to provide Sprint nulti-tandem
switching for delivery of exchange access traffic.

In support of its additional provisions, Verizon
argues that, until the technical conference, Sprint had never
chal l enged the wording of 86.2.1 or put it in issue. The only
change warranted nowis one limted to the exchange access
traffic discussed at the technical conference. It contends as
wel | that responsibility for delivering traffic to Sprint at the
designated tandemrests with the I XC, not with Verizon, and that
Sprint should not be permtted to shift costs to Verizon and
i npose inefficiencies on the network by naking decisions that
require Verizon to provide nulti-tandem sw tchi ng.

Sprint objects to Verizon's additional ternms,
contendi ng they are anbi guous and i ntroduce new conditions that
repeat or run counter to other provisions of the agreenment. It
notes that its own proposed wording is substantially identical
to that in the recently approved interconnection agreenent
bet ween Verizon and d obal NAPs and urges that we adopt either
its wording or only the first sentence of Verizon's.
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The addi ti onal wordi ng sought by Verizon properly
limts the change to the exchange access traffic discussed at
t he technical conference and otherwise clarifies rel ated
matters. It should be included in the agreenent.

The Conmi ssion orders:

1. The remaining issues posed by the petition for
arbitration filed by Sprint SpectrumL.P. d/b/a Sprint PCS and
t he response of Verizon New York Inc. are resolved in the manner
described in this order.

2. The parties shall conplete the preparation of an
i nt erconnection agreenent consistent with the determ nations in
this order and shall file an executed copy of that
i nt erconnection agreenment within 30 days of the issue date of
this order.

3. This proceeding is continued.

By the Comm ssion,

( SI GNED) JANET HAND DEl XLER
Secretary
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