STATE OF NEW YORK
PUBLI C SERVI CE COWMM SSI ON

At a session of the Public Service
Comm ssion held in the Gty of
New York on Decenber 19, 2001

COWM SSI ONERS PRESENT:

Maureen O. Hel ner, Chairnan
Thomas J. Dunl eavy

Janes D. Bennett

Leonard A. Wi ss

Neal N. @Gl vin

CASE 97-C-0229 - In the Matter of Slamm ng Conpl aints Received
Agai nst AT&T Communi cations of New York, Inc.

ORDER | MPCSI NG PENALTY FOR SLAMM NG

(I'ssued and Effective January 17, 2002)

BY THE COW SSI ON:
BACKGROUND

On Cctober 3, 2000, a Notice of Apparent Liability
(NAL) for slamm ng violations pursuant to 892-e(2) of the Public
Service Law was issued agai nst AT&T Conmuni cati ons of New York,
Inc. (AT&T). The NAL all eged 33 customer conplaints of
unaut hori zed switching of the custoner’s preferred carrier and

carried a potential penalty of $53,000.!

! Previously AT&T had been ordered to stop slanmming and subnit a
conpliance plan detailing actions to reduce and elimnate
slanm ng. Case 97-C-0229, In the Matter of Sl anm ng
Conpl ai nts Recei ved Agai nst AT&T Communi cati ons of New York;
Order Directing Response (issued March 21, 1997). AT&T s
conpliance plan was approved [Case 97-C-0229, In the Matter of
Sl ammi ng Conpl ai nts Recei ved Agai nst AT&T Comruni cati ons of
New York; Order Approving AT&T Plan with Modifications (issued
June 27, 1997)], but slamm ng conplaints increased from an
average of 7 per nmonth in 1999 to an average of 31 per nonth
t hrough July 2000, the tinme period during which the conplaints
in the NAL arose.
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The 33 custoner conplaints alleged in the NAL were
sel ected fromover 300 slami ng conpl aints recei ved bet ween
January 1999 and August 2000. Each conplaint alleged that AT&T
had swi tched the custoner’s preferred carrier and one or nore
services (local, intraLATA, or interLATA) w thout authorization.

Bef ore the NAL was issued, proof of verification to
confirm customer authorization of a carrier switch was requested
from AT&T but nothing was submtted other than letters stating
AT&T s basis for believing that a sl am had not occurred. After
the NAL was issued, AT&T submitted a witten response (Response)
and 17 audio recordings. AT&T clainmed that its efforts to
curtail slamm ng had been successful and that the conplaints in
the NAL were “alnost entirely associated with AT&T' s efforts,
begi nning in Septenber 1999, to enter the State’s |ocal service
mar ket on a broad scale.”? According to AT&T, while technical
vi ol ations of |aw may have occurred, there had been no “w || ful
change in the tel ecommuni cations carrier of a customer w thout
that custoner’s authorization.”® AT&T stated that it shared the
Comm ssion’s zero tol erance of slamm ng.

On Cctober 17, 2001, Staff and AT&T representatives
nmet to review the sufficiency of the docunentation for the

cust oner conpl ai nts.

2 AT&T Response at 2.

3 AT&T Response at 2.
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DI SCUSSI ON AND CONCLUSI ON
A. Undi sput ed Sl ans
AT&T acknow edged that 5 of the conplaints (Edkin,
For sbl ad, Jasi ki ewicz, MKinley, and Swerdloff)* invol ved

custoners switched to AT&T wi t hout authorization due to “down

time” errors. A “down tinme” error occurs when custoner change
requests cannot be processed automatically because of system
operation problens, necessitating nanual entry. Manual entry of
data carries an increased risk that errors will occur; i.e.
services not originally authorized will be entered when the data
is transferred to the automated system AT&T has since nodified
its procedures to reject a custonmer order when there isn't a
preci se match between the manual formand third party
verification (TPV).

Two conpl ai nts (Dool ey and Fabi)® invol ved “wel cone
package” verification, a nethod of verification originally
aut hori zed by the Federal Comrunications Comm ssion (FCC) but
wi thdrawn and invalid after April 27, 1999. Al though both the
Dool ey and Fabi conpl aints arose before that date, AT&T did not
have docunentation to substantiate that “wel come package” letters
had been sent and chose to not contest the allegations in these 2
conpl ai nt s.

B. Wt hdrawn Conpl ai nts

Audi 0 recordi ngs that AT&T submtted with its Response

provi ded cl ear and conspi cuous confirmation that a change in

servi ce had been authorized for 9 conplaints (Banick, Brickwedde,

* These five conplaints resulted in the switch of 6 services.
The fines associated with these five conplaints remain at
$6, 000.

®> These two conplaints resulted in the switch of 2 services. The
fines associated with these two conplaints remain at $2, 000.

- 3-
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Caso, Collins, Dee, DiMuro, Friedman, Kossman, and LaSorsa)®.
Therefore, allegations of slamming in these cases are di sm ssed.
Had t he tapes been provi ded when they were requested, before the
NAL was prepared, slamm ng charges woul d not have been brought in
t hese cases.

In addition, the Hutton’ conplaint is disnssed based
on a letter AT&T submtted with its Response in which M. Hutton
acknow edged that AT&T had been his carrier before March 31,
2000. Due to a delay in provisioning of the order swtching
service to Verizon, AT&T continued to bill M. Hutton, |eading
himto believe he had been slamed, when in fact, his new
preferred carrier had not yet been sw tched.

C. Disputed Slans Were Tapes Were Subnitted

Al t hough AT&T subnitted tapes in the Alvarez,

Dzi er zanowski and Tel | man conpl aints, the tapes raised custoner
aut hori zation issues. In Tellmn, the customer questioned the
TPV intervi ewer about the consequences of not cashing AT&T s
check. AT&T maintained that the question about the check was
information gathered for a future decision. The custoner did
eventual |y cancel service with AT&T w thout cashing the check
thereby refuting AT&T s contention that the question did not
relate to the transaction in dispute.

I n Dzi erzanowski, AT&T all eged that Anna Sawul ak had
gi ven aut horization for the Dzierzanowski carrier switch
However, the Dzierzanowski’'s stated that they did not know an

Anna Sawul ak, who was not the custoner of record and did not

® These nine conplaints resulted in the switch of 13 services.
The fines associated with these nine conplaints are reduced
from $13,000 to $0.

" This conplaint resulted in the switch of 1 service. The fine
associated with this conplaint is reduced from $1,000 to $0.
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reside with the Dzi erzanowski’s. The FCC recently clarified that
whi |l e authorization to change carriers is not restricted to the
custoner of record, carriers are ultimtely responsible for
ascertaining the authorization held by that individual.?

The Al varez conplaint also presented an apparent
authority issue. The individual who spoke to the third party
verifier on the tape identified hinself as the owner of the
busi ness and provided a uni que identifying nunber. However, this
i ndi vi dual was unable to provide the verifier with the custoner’s
busi ness address. The marketer, who stayed on the line, had to
provi de the customer’s business address to the verifier. AT&T
mai ntained that it was entitled to rely on the unique identifier
given as confirmation of apparent authority, however, this
reliance was not reasonable given that the “owner” did not know
t he address of this business.

The Al varez, Dzierzanowski, and Tell man conplaints
presented a failure to substantiate that there was a “clear and
conspi cuous confirmation” of authorization and, therefore,
viol ated 892-e(2) of the Public Service Law.®

D. O her Disputed Conplaints

As proof of verification, AT&T provided third party

verification letters in 13 cases (Brown, Crispell, Dugan,
Lawrence, Masi, MIller, Mntoya, Ol ando, Pall adino, Rol and,

Ri egger, Su Yiu and Vescia). These formletters, submtted on

8 1n the Matter of |nplenentation of the Subscriber Carrier
Sel ecti on Changes Provisions of the Tel ecommuni cati ons Act of
1996, Third Report and Order and Second Order on
Reconsi deration, CC Docket No. 94-129 (rel eased August 15,
2000), at paragraph 51.

® These three conplaints resulted in the switch of 7 services.
The fines associated with these three conplaints remain at
$7, 000.
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behal f of J.C. Penney Conpany, Inc., acting as third party
verifier, contained the follow ng “transactional details”: TPV
confirmation date, custoner nane, billing tel ephone nunber, nane
of person authorizing switch, servicel/response, and uni que
identifying information. Three categories of services were
listed in the service/response: local, inter, and intra. “Ys,”
indicating that the third party verifier believed custoner
authorization to switch a particul ar service had been given, are
filled in for each category of service on all of the letters
subm tted.

At the tinme these conplaints were nmade, FCC
regul ations required that verification of an order be via
1) witten letter of authorization, 2) electronic authorization,
or 3) independent TPV.!® Part 64, §1150(d) states that
verification content “nust include clear and conspi cuous
confirmation that the subscriber has authorized a preferred
carrier change.” 1In an April 17, 2001 Order of Forfeiture
agai nst AT&T, ! the FCC found that a simlar docunent which used
the term “pass” next to AT&T service offerings, “fail[ed]” to
provi de evidence of a “clear and conspi cuous confirmation” that a
change in carrier had been authorized.® Regarding the inclusion

of a unique identifier, the FCC stated in the sanme case that

10 Under 8§92-e(2) of the Public Service Law, no tel ephone conpany
is permtted to change a custoner’s preferred carrier unless
it has conplied with authorization and confirmation procedures
establ i shed by the Conmm ssion and by federal |aw and rules.
Since there are no separate Comm ssion authorization and
confirmation procedures, conpliance with FCC rul es satisfies
§92-e(2).

2 In the Matter of AT&T Communications, Inc. Apparent Liability
for Forfeiture, Oder of Forfeiture, File No. EB-00-TC 006
(rel eased April 17, 2001).

2 1d. at 5.
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“[t]he issue here is not whether a verifier spoke with .[the
custoner] but whether .[the customer] authorized a change ..[of
service].” %

The custoner conpl ai nts di scussed above presented
simlar issues. AT&T believed that the documentation it
submitted provided verification consistent with regul atory
requi renents. Wiile the verification submtted was consi stent
with that all owed by slanmm ng regul ati ons, the docunentation
provi ded by AT&T did not rebut the custoner allegation that a
swi tch had not been authorized, therefore, 892-e(2) of the Public
Servi ce Law was vi ol at ed.

However, because there were provisioning delays in
swi tching away from AT&T service and billing confusion as a
result of such delays in the Brown, Crispell, Dugan, Law ence,
Masi, MIler, Mntoya, Olando, Palladino, R egger, Su Yiu, and
Vescia conplaints, the $1000. 00 maxi num penalty is reduced by
$250. 00 pursuant to 892-e(6) which allows the Commi ssion to take

into account “the nature, circunstances, extent and gravity .. of
the viol ations.

In the Roland conplaint, the customer admitted that
initially she did agree to switch her |ocal, intralLATA and
i nt er LATA services to AT&T but realized while on the phone with
the third party verifier that she did not want to switch her
| ocal carrier and requested cancellation of the entire order.
The verifier informed her that she would have to call another

nunber to cancel the order. The order was processed as though

13 1 bi d.

14 These 12 conplaints resulted in the switch of 22 services.
The fines associated with these 12 conplaints are reduced from
$22, 000 to $16, 500.
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aut hori zati on had been given. AT&T submitted a letter fromJ.C
Penney, AT&T' s third party verifier, stating that while a cal
had been verified for Ms. Roland, no recording was found due to
system problens. 1In this case, the custoner’s allegation that
she had rescinded her initial authorization was not rebutted by
t he docunentation subnmtted which stated that a third party
verifier had spoken to her.?®

AT&T submitted a |ist of inprovenments that have been
made to correct problens encountered in processing new service
orders: 1) third party verifications checked against orders for
each type of service and automatic cancell ation of any service
t hat does not have a corresponding verification, 2) all TPV
transacti ons taped, enabling custoners, AT&T, and Comm ssion
Staff to hear conversations during which customer orders are
verified, 3) all tapes tagged for pronpt retrieval, 4) third
party verifier performance nonitored by reviewi ng tapes,

5) inproved intercarrier conmunication used to obtain tinely

i nformati on about custoner migration, and 6) third party
verification script used that asks custoners to state a

t el ephone nunber and which asks questions to ascertain whether
an individual who is not the custoner of record has authority to
switch carriers.

Sl anmi ng regul ations hold carriers to a high standard,
strict liability, in order to protect custoners agai nst
overzeal ous sales activities and other abuses related to
swtching carriers. Wiile the record in this case establishes
that sl anm ng occurred, it also presents a nunber of
ci rcunst ances that should be taken into account: delays in

provi si oni ng, processing errors, insufficient docunmentation of

> This conplaint resulted in the switch of 1 service. The fine
associated with this conplaint remains at $1000.

- 8-
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aut hori zation, and reliance on authorization by soneone ot her
than the customer of record. After review ng the record,

appl ying PSL 892-e(6), and considering neasures undertaken by
AT&T to correct the problens identified in these 33 conpl aints,
a penalty of $32,500 is inposed.

The Conmi ssion Orders:

1. AT&T Conmuni cations of New York, Inc. shall be
liable for an adm nistrative penalty of $32, 500.

2. AT&T Communi cations of New York, Inc. shall remt
$32,500. to the New York State Departnent of Public Service,
Di rector of Finance and Budget, 16'" Floor, Three Enpire State
Pl aza, Al bany, New York 12223-1350 within 30 days fromthe

i ssuance of this Order.

3. AT&T Communi cations of New York, Inc.’s paynent,
payable to the New York State Departnent of Public Service, wll
be deposited in the State Treasury to the credit of the general
fund.

4. This proceeding is continued.

By the Conmm ssion,

( SI GNED) JANET HAND DEI XLER
Secretary



