BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF THE ADOPTION OF

A RULE ESTABLISHING CONSUMER
PROTECTION AND QUALITY OF SERVICE
STANDARDS FOR TELECOMMUNICATIONS
SERVICE IN NEW MEXICO PURSUANT TO
HOUSE BILL 400.

Utility Case No. 3437
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FINAL ORDER ADOPTING 17.11.16 NMAC, AND 17.11.22 NMAC

THIS MATTER comes before the New Mexico Public Regulation Commission
(“Commisson”) upon the Notice of Proposed Rulemaking (“NOPR’) issued on August
8, 2000, and upon the record developed in this case.

STATEMENT OF THE CASE

On March 7, 2000, House Bill 400 (being 2000 N.M. Laws, Ch. 102; codified in
pertinent part as NMSA 1978, § 63-9A-8.2) was sgned into lav. Among other things,
House Bill 400 (“H.B. 400") requires the Commission to adopt, by no later than January
1, 2001, a rule that will “establish consumer protection and qudity of service standards’
for loca telecommunications services in New Mexico. H.B. 400, section 4(B)(1); 8§ 63-
9A-8.2(B)(1).

The NOPR issued on August 8, 2000, proposed, in accordance with H.B. 400, to
adopt a new rule that would establish standards, procedures, reporting requirements and
pendties to ensure that cetified cariers provide tdecommunications services a an
adequate level of service qudity to retall customers; and that retail customers are afforded
adequate consumer protection. As proposed, the rule would complement the procedures
found in 17 NMAC 13.8, “Samming and Cramming Protection.” The proposed rule was

designed to promote clarity and provide customers with the necessary tools for disputing



any billing inaccurecies, hep cusomers make informed decisons, reduce fraud involving
tdecommunications  billing; and faclitate tdecommunications competition by setting
minimum standards for bills.  The proposed rule was dso intended to be conagtent with
and to further the Commisson's universd sarvice gods; becadse-they—by establishing-the
parameters by which customers may be disconnected from the public switched telephone
network and cariers obligations to furnish and maintain connection to New Mexico's
telecommunications network. The rule was proposed under the authority granted the
Commisson by the Public Regulation Commisson Act, NMSA 1978, Sections 88-4 and
8-8-15, and the New Mexico Telecommunications Act, NMSA 1978, Section 63-9A-8.2.

The NOPR required written comments to be filed by no later than September 8,
2000, and permitted the filing of reply comments. Public Comment hearings were
scheduled at various places around the State.

On September 8, 2000, written comments were filed by the Commisson's Utility
Divison Staff (“Staff”), the New Mexico Compstitive Carriers (“NMCC”), the New
Mexico Attorney Generd (“*AG’), Verizon Wirdess (“Verizon®’), the New Mexico
Exchange Carriers Group (“NMECG”), Qwest Communications Corporation (“Qwest”),
VALOR Tdecommunications of New Mexico, Inc. (*VALOR”), and the Office of
Science & Technology of the New Mexico Economic Development Department. Reply
comments were filed on October 6, 2000, by the AG, Staff, the NMECG, Kathy A.
Harms, the NMCC and VALOR. Additiond comments were filed by A. Re and
Marianne Granoff.

Affidavits ateding to the timey publication of notice in newspapers of generd

circulation were filed by the Albuquerque Journa on August 23, 2000, by the Farmington
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Daly Times on August 24, 2000, and by the Las Cruces Sun-News on October 11 and
24, 2000.

Public comment hearings were held by the Commisson on the following dates

and locations:
Date L ocation
September 13, 2000 Santa Fe, New Mexico
September 14, 2000 Farmington, New Mexico
September 16, 2000 Albuquerque, New Mexico
September 20, 2000 Farmington, New Mexico
October 5, 2000 Siver City, New Mexico
October 6, 2000 Las Cruces, New Mexico
October 31, 2000 Santa Fe, New Mexico

At the concluson of the October 31 hearing, the Commisson issued written
Bench Requests to which interested persons were required to respond by no later than
November 9, 2000. On November 9, 2000, responses to or supplement comments
regarding the Bench Requests were filed by Qwest, the NMECG, Staff, the NMCC,
Verizon and the New Mexico Internet Service Providers Group (“NMISPG”). Verizon
filed Additiond Comments on Staff’s Proposed Wireless Rules on November 13, 2000.
On November 16, 2000, the NMCC filed a Motion to Strike Supplementa Post-Hearing
Comments of Qwest. On November 21, 2000, Qwest filed its Objection to Consideration
of Newly Proposed Rules by the NMISPG.

DISCUSSION

The Commisson commends Saff and the many participants in this case for ther
comments and suggestions about these rules.  After conddering the comments in this
proceeding, and in view of the differing nature and scope of the consumer protection and

quaity of service rules, we have decided that the rule as origindly proposed should be
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made into two separate stand-done rules. One rule will govern consumer protection; the
other will cover qudity of servicee Each of these rdes will be individudly discussed
below.

[ Consumer Protection Provisons

Section 2 — Scope

The scope of the proposed rule was “dl carriers authorized by the Commission to
provide retall telecommunications services in New Mexico.” Severd parties commented
that this scope was too broad. The NMECG, comprised of smal telephone companies
and member-owned cooperatives that provide loca exchange service to customers in
rurd aees of the dae, argued that the Commisson lacked authority to apply the
proposed Rule to rurd LECs. NMECG assarted that the Commission’s jurisdiction to
reguate rurd LECs is “exdudvdy limited” by the provisons of the Rurd
Telecommunications Act, NMSA 1978, Section 63-9H-31, and that the directives of H.B.
400 concerning the adoption of consumer protection and qudity of service standards
were “not intended to apply to Rura LECS” NMECG's initid comments did not
address the substance of the proposed rule, dthough in later comments it took the
postion that, if smal, rura carriers were covered under this Rule, they should be trested
differently from large ILECs.

Verizon adso chdlenged the Commisson's jurisdiction to apply the proposed Rule
on Consumer Protection and Service Qudity Standards to wirdess cariers.  Verizon
clamed that wiredess providers are not covered by H.B. 400, because, it said, radio

common carier savices ae excuded from the legidaion's definition of “public
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telecommunications services” Verizon argued that “severd of the draft rules will Smply
not make sense’ if applied to wirdless providers.
Findly, the NMCC (WorldCom, Inc., AT&T Communications of the Mountain

e'™™  Communications, Inc.,

States, Inc., Sprint Communications Company, L.P., esspir
ACSl Loca Switched Services, Inc., d/b/a esspire™ Communication, and GST Tdecom)
commented that the term “carrier” should not be used in the Rule, because “the
Commisson has limited jurisdiction and regulatory authority over other types of carriers,
including, wireless carriers, long distance carriers and Internet service providers.”

We have consdered the various postions regarding the Commisson's authority
to apply the proposed Rule to dl cariers who provide telecommunications services in
New Mexico. Nothing in the H.B. 400 rulemakings provison explicitly excudes smadl
ILECs or providers of wirdess services. Moreover, the provisons in H.B. 400 that
require this and the companion rules expresdy reflect the Legidaturés concerns with

upgrading telephone service in rura areas.  Without the ability to apply these rules to

smdl rurd ILECs, and other cariers that serve rurd areas, the Commisson would not be

ale to cary out the mandaies to address the tdecommunications needs of rurd
customers. Thus, as a matter of law we decline to limit the scope of this Rule to only a
subset of New Mexico's telecommunications carriers.

At the same time, H.B. 400 plainly confers on the Commission the flexihility to
consgder different trestment for different types of cariers. In our judgment, many of the
consumer protection provisons should apply to dl cariers, regardless of the facilities
they employ or the sarvices they provide However, in formulating the find Rule, the

Commisson has conddered the policy arguments presented by various parties regarding
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whether certain sections should goply in whole, in part, or in modified form to particular
classes of carriers.

In the Consumer Protection Rule, we have generdly made the determination that
broad coverage is in the public interest. Thus, severd provisons of this rule, incuding
those that ded with access to product and pricing information, audits, bills, the handling
and tracking of complaints, far marketing practices, deposits, and customer privacy,
aoply to dl cariers induding large and smal ILECs, CLECs, providers of wirdess
sarvices, and providers of intragtate toll services.

Section 6 — Objective

The combined rule, as origindly proposed, stated an objective that primarily
addressed service quality. To correct this oversight, and because of the Commisson’s
decison to separate the originad proposed rule into two rules, it was necessary to dtate the
objective of the Consumer Protection rule.

Section 7 - Definitions

Certain terms that are used only in connection with the Service Qudity Rule have
been retained only in that Rule and not in the Consumer Protection Rule.

Severd parties commented that the use of the term “discretionary services’ was
ambiguous. For purposes of clarification, we have added a definition of that term.

Because we now provide different trestment in certain rules for “smdl” and
“large” ILECs and LECs, we have defined these terms, based on whether the (I)LEC
serves fewer than 50,000 access lines or 50,000 or more access lines, respectively.

There were provisons tha some paties suggested should only gpply to

resdentid customers, not commercid customers, but that seemed appropriate to preserve
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a lesst for smdl businesses that may lack the sophidtication and clout of larger
commercid enterprises. Thus, we have added a definition of “small business customer.”

Additiondly, throughout the rule, we have subdituted the term “intragtate
savices’ for the term “jurisdictional services,” as some parties clamed the latter term
was confusing.

Section 8 — Disconnection of Basc Locd Exchange Service and Allocation of Partid

Payments

Staff suggested expanding the title of this section to highlight the fact that it dso
addresses how LECs mugt dlocate partid payments from customers, and we adopt this
change. NMCC advocated that the protection offered by this section gpply only to
resdentia customers, and Staff agreed. We agree that LECs should not be prevented
from disconnecting a business customer for falure to pay an undisputed bill in full and
thus adopt this proposed revision.

Section 9 — Access to and Audit of Data

Qwest expressed concern that the proposed rule might conflict with the
requirements of federa law (47 U.SC. § 222) regarding the disclosure of customer

proprietary network information. Generdly, the rule cdls for the LEC to discloseure to

the Commisson—ef aggregate rather than customer-specific information.  However, to
ensure consstency with other state and federad laws on data privacy, we have included
language to address this concen. We aso bdieve this provison should apply to al
cariers.

Section 10 — Complaint Tracking
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To support the objectives addressed in the Commisson's damming and
cramming rules, Staff asked that this section be darified to obligate LECs to incude even
those hilling complaints that the LEC resolves with the customer without Commission
intervention.

Qwest and VALOR objected that having to file a monthly report of complaints
tracked pursuant to this section would be unduly burdensome. Staff poposed dternative
language that would have the LEC compile and submit such a report only upon request of
the Commisson. We condder the Staff’s proposal to represent a reasonable approach
that permits the Commisson to review the peformance of specific LECs as the need
arises and the Commission’ s resources permit. We therefore adopt this change.

Upon further consderation, consstent with H.B. 400 and our public policy
objectives, we have a0 revised this section to gpply to dl cariers.

Section 11 — Access to Product and Pricing |nformation

Qwest argued that its current business practice does not include maintaining
physcd dtes for wak-in transactions by customers, such as would be needed to
accommodate the requirements of the proposed rulee. NMCC also asserted that
establishing a physca busness office would be burdensome, as would maintaining State-
gpecific product and pricing information on their web dtes. By contrast, Staff favored
continuing to require that every LEC maintan a lees one busness office in the date,
accessble on a walk-in bass.  After consdering the various points of view expressed on
the record, we have made adjusments in this section to require LECs to make
comprenensve information  avalable through cusomer sarvice representatives,

accessble by a toll-free tdephone number. The rule dso encourages LECs to provide
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wak-in access to product and pricing information at business offices within the state and
to post such information on their web Stes.

Provisons previoudy contained in a separate section, “Public Information,” have
been combined into this section, as they dso pertained to product/pricing information,
and we have ds0 induded Staff’'s recommended addition of information on the
Commission's procedures on resolving damming and cramming disputes. This section
has dso been darified, condstent with comments from Qwest, to indicate that the Sa€'s
Human Services Department, rather than the LEC, determines a customer’s digibility for
the Low Income Telephone Assistance Program.

Upon further condderation, consstent with H.B. 400 and our public policy
objectives, we have revised subsections (A) through (C) and (E) of this section to apply
to dl carriers.

Section 12 — Fair Marketing Practices

The text of the section in the proposed Rule that had this title has largely been
deleted, as those directives were genera in nature and largely dupliceative of other pre-
exiding dautory and regulatory requirements.  The requirements now contained in this
section previoudy were previoudy found in other sections of the proposed Rule. We
have consolidated these requirements here for adminisirative convenience and clarity.

Section 13 — Tariffs and boundary maps

For amplicity, the term “jurisdictiond services’ has been changed to “intrastate
sarvices”  In subsection (C), for consgstency, the term “carrier” in the second sentence
has been changed to “ILEC.”

Section 14 — Bills
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We have modified this section to date explicitly that bills rendered by carriers to
their customers must be “easily readable’ and “readily understandable.”

Section 15 — Information Required Semi-Annudly

Consgent with comments from the AG and VALOR, the requirement for written
notification in Navao language has been diminated, as Navago is not a written language.

The proposed rule didributed among several sections the various requirements
regarding information that a LEC was required to include periodicaly with its bills In
the revised rule, we have consolidated these requirements in Section 15(B) and provided
that LECsinclude thisinformation semi-annualy.

We have revised the language in subsection (C) regarding notice to customers of
rate changes, to make it condgtent with other Commisson rules. The revised rule
permits carriers to send notice of rate changes to their customers within a reasonable
time.

Section 16 — Billing Disputes and Errors, Credits and Refunds

Severa parties pointed out that the LEC should only have to refund the overbilled
amount for which the LEC had received payment from the customer, and we have
clarified the rule in this respect. Qwest and VALOR objected to the requirement to pay
interest in overbilled amount. Qwest argued that this trestment was not symmetrica with
the treetment of underbilled amounts. We do not necessarily agree that these are fully
symmetrical, snce experience shows that billing errors in the carier's favor occur more
frequently than in the other direction. Nonetheless, assuming that the LEC complies with
our requirement for prompt correction of billing errors the amount of interest due is

likely to be quite smdl. Thus, we have diminated the interest requirement.
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Upon further consderation, condstent with H.B. 400 and our public policy
objectives, we have revised this section to apply to dl carriers.

Section 17 — Discontinuance of Service

This section has been clarified by changing “carrier” to “LEC,” snce a LEC is the
provider of locad exchange sarvice. Staff suggested, and Qwest agreed, that this section
should apply to dl customers, not just residentia, and we have adopted this change.

Section 18 — Prohibitions on Discontinuance of Sarvice

Qwest objected tha prohibiting the LEC from discontinuing service to a customer
who had agreed to be the guarantor for another customer would render the guarantee

mechanian ingffective. We find this to be a vaid concern and have therefore removed

the pertinent provison from this section.

Section 19 — Requirements Prior to Discontinuance of Service

Qwest commented that in-person contact with a customer did not occur prior to a
discontinuance of servicee We have diminated this language from the rule, so tha the
rule now refers only to the mailing of written notice. Qwest and VALOR assart tha the
requirement that they send a blank medicd certificate with every notice of discontinuance
is excessve, paticularly in light of the other protections that the rule provides to ensure
continuation of badc savice to customers with financid and medica problems.

Nonethdess, where a cusomer is having serious medical problems, the cusomer may not

have the resources to seek out the required form. Thus, we decline to remove this

requirement. We-haw

Qwest and VALOR asked for deetion of the provison deding with “ingtalment

payments,” commenting in part that the provison was too prescriptive. We are unwilling
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to do away with this provison, but have modified it condagent with Qwest’'s comment
that its practice includes payment plans other than “ingdlment” plans. We have dso
teken the ILECS comments into condderation in our decison to smplify the
requirements of subsection (D) regarding third-party notification.  Staff agreed with
Qwest and VALOR that the proposed subsection deding with “Information obtained
from a resdentid customer,” could put the LEC's employee in a postion of making a
medica determination and thus raise potentid ligbility issues. We have dricken tha
subsection.  Qwest commented that limiting disconnection of sarvice to the period
Monday through Thursday was acceptable, but that further time-of-day restrictions were
too limiting. We congder this to be a reasonable approach and have revised subsection
(F) accordingly.

Congsgtent with Staff’s recommendation, we have aso broadened the coverage of
subsections (A) through (C) to apply to non-residentia customers.

Section 20 — Restoration of Service

This section has been edited for clarity. We have consdered Qwest's comment
that the timing of its receipt of notice may prevent it from restoring service within 12
hours after recelving notice of a cusomer's medicd cetificater However, the rule
dready requires “next day” restoration of service for other disconnected service, and the
Commisson believes that restoring service to such cusomers warrants an even higher
priority. Thus, we decline to modify the rule as Qwest has proposed.

Section 21 — Complaints and Appeas

The proposed rule could have been read to require a customer sarvice

representative to volunteer to the customer that a supervisor would review the customer
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savice representative’'s dispostion of a complaint, before the customer had actudly
expressed any dissatisfaction with that action.  This was not our intent, and we have
caified the rule to date that the cusomer service representative shdl inform the
cusomer of his or her right to have the complaint reviewed by a supervisor only after the
cusomer expresses dissatisfaction with the origind dispostion. We continue to require,
however, that carriers have a process for internd escaaion before the complainant is
referred to the Commission’s Consumer Relations Division.

Section 22 — Customer Deposit Policy

Staff recommended that al—ef-the sections (Sections 22-27) addressing customer

deposits gpply to ILECs only and not CLECs, and that they govern the deposts of

resdentid customers, not busness customers. —\Wefind—this—pestiontargely—persdasive;
but—have-net—entirely—adepted—it—After due consideration of the Staff’s podtion and that

of the Competitive Carriers, we reman concerned that limiting the scope of these rules to

ILECs done could expose customers to inappropriate deposit practices by other carriers.

Nothing compels a CLEC—or—-any other—carrier for—thatnatter—to require deposts of its
cusomers. However, if it does, it should disclose and be willing to vouch for the fair and
nondiscriminatory application of its deposit policy to intereted consumers and to the

Commisson, credit the cusomer for interest on the amount held, keep a rdiable record of

the depost, and refund the custome’s funds promptly when the customer discontinues

service or otherwise edablishes good credit.  Thus, the requirements in Sections 22

through 27 willeontinue—to gpply to any carier tha requires a depost, —wheress
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HECs—and and these rules, with the exception of Section 23, will apply to al customer

deposits.

Section 23 — Criteriafor Determining the Need for and Amount of a Deposit

We-have—followed-Staff-s—suggestion—Staff also proposed that the protections in

the depost rules apply only to reddential customers. We agree that Section 23, which

addresses the criteria for determining the need for an amount or a depost, is not well

auited to governing the terms of deposts for larger business cusomers, but bdieve that

many of the same reasons that judify setting parameters for the deposts required of

resdentid customers would dso agpply to smdl busnes cusgomers. Thus, we have

expanded the scope of Section 23 to apply to smal business cusomers.

We have omitted the section that specificaly addressed the use of deposts where
the ILEC has reason to kelieve a cusomer’s credit worthiness is in jeopardy, as this was
amed at commercia customers.

Ddeted Section — Payment Arrangements on Deposits

The section tha immediaey followed in the proposed rule  “Payment
Arrangements on Deposits” has been omitted. Qwest maintained that customers had
commercid dternatives for borrowing money needed to meet a depost requirement and
that the telecommunications provider should not be required to fulfill this role. As other
mechanisms exis to assst low-income customers to obtain telephone service, we agree to
oritremove this provison.

Section 24 — Limitations on Use of Deposits
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Asde from changing the scope of this section to apply to dl cariers who require

customer deposits, 0©nly minor changes for puposes of darification have been made in

this section.

Section 25 — Interest on Deposits

As Qwest dated severd times in its comments that it did not charge interest on
late payments, this section has been modified to require the ILEC to pay interest on
deposits at ether its late payment interest rate or at the established legdl rate, as specified
in NMSA 1978, § 56-8-4. Also based on Qwest’'s comments, we have smplified the
requirement by permitting the ILEC to pay intere a the time it refunds the deposit. For

the reasons noted above, we have expanded to scope of this section to apply to al

cariers.

Section 26 — Deposit Records

We have dso amplified the record-keeping requirement for depodts, consstent
with the change in Section 25, which dlows interest to be paid once, a the time the

deposit is refunded. For the reasons noted above, we have expanded the scope of this

section to apply to dl carriers.

Section 27 — Refund of Deposits

H-ECs—enh-—Qwest recommended that we delete subsSection G, which attempted to
establish a procedure to be followed if a customer clamed to have paid a depost but

could not produce a receipt. _Should there be a bona fide dispute about the existence or

anount of a depodt, we doubt that the provison in the proposed rule would have

sonificantly reduced the eventud need for the intervention of a neutra third paty (most
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likdy the Commisson) to determine the respective rights of the customer and carier

regarding the disouted depost.  Thus, we have diminated this subsection.  For the

reasons noted above, we have expanded the scope of this section to apply to adl carriers.

Section 28 — Privacy

We have edited the requirements in the subsection (A) of the proposed rule to
make them clearer. Qwest directly chdlenged the requirements in subsection (B),
claming tha they were inconagtent with the holding of the U.S. Court of Appeds for the
Tenth Circuit, which invdidaed smilar provisons in the FCC's rules on Customer
Proprietary Network Information. Staff supported the policy reflected in the proposed
rule, but also expressed concern about the implications of the Tenth Circuit's decision.

We have consdered the points raised by Qwest and have decided to retain
subsection  (B). The Tenth Circuit ruling and the FCC's rule and subsequent
Recongderation Order are dl based on federal law and interpretations thereof. This
Commission has its own responshilities to protect New Mexico customers and can come
to different conclusons on matters of policy and date law. Nothing in the record
persuades us that the “opt-out” drategy is preferable to a rule that protects a customer’s
CPNI, unless the customer wishes to have the ILEC e such information for the broader
purposes of marketing, etc. However, consstent with Staff’s recommendation to address
the contingency tha a court of competent jurisdiction might determine that the
Commisson must adopt a more redtrictive gpproach, we have added language in Section
15 that would, in that event, require semi-annua notification to the customer that he or
she hastheright to instruct the ILEC not to disclose the customer’s CPNII.

Section 29 — Operator Assisted Cdlls
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This section has been solit into two components, one deding with the customer
service aspect’'s of operator service, such as respecting a customer’s privacy and being
courteous. The other requirements that were included in this section (e.g., the speed with
which such cdls are answered by an operator) have been included in the companion

Qudity of Servicerule.
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[l. Service Quality Standards Provisions

Section 2 — Scope

As discussed above, NMECG argued that the Commisson lacked jurisdiction to
aoply these rules to smdl ILECs, and Verizon Wirdess argued the same for wirdess
cariers.  In our judgment, different policy consderations gpply to consumer protection
rules than to quality of service standards. As noted above, we have decided to separate
the customer protection provisons and qudity of service standards into two separate
rules, and now have the opportunity to define the scope of those rules separatdy. We
have modified the scope of the Qudity of Service Rule to gpply to LECs, rather than dl
carriers, except for 17.16.11.18 NMSA, which applies to dl carriers that offer operator
services.

Qwest and VALOR raised concerns about “regulatory parity” and proposed that
dl savice qudity requirements for ILECs should aoply equaly CLECs They dso
proposed that the Rule agpply to al “digible tdecommunications cariers’ who ae
entitted to receve universal sarvice funds. NMECG agued that the many of the
provisions in the Service Quality rule were too drict or too burdensome to be applied to
smdl ILECs.

Staff argued that asymmetricd application of the Rule would not jeopardize
service qudity or the provison of universa service, for severd reasons. Staff noted that
“[i]n order to retain existing customers and attract new customers, CLECs are compelled
to provide a level of sarvice quality that is equd or superior to that of the ILEC. Thus,
CLECs have a built-in incentive to provide adequate service qudity and customer

protection policies”  Staff dso argued tha dthough “the vast mgority” of ILEC
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customers have no dternative provider for their loca exchange service, CLEC customers
do, and can thus return to the ILEC if they are disstisfied with the qudity of service
being provided by the CLEC. On the other s9de of the cost-benefit equation, Staff and the
NMCC argued that such regulation is likely to inhibit entry of new carriers and, thus, the
development of competition.

We find the arguments raised by Staff and the NMCC to be persuasive and have
redtricted the coverage of much of this Rule b ILECs only. We do not find compelling
Qwest’s and VALOR's request that we apply these requirements to dl ETCs. While we
agree tha dl cusomers are entitled to high-qudity service, there is no logicd linkage
between service qudity regulation and a LEC's entittement to receive funds under a
competitively neutrd mechaniam that supports the provison of universal sarvice in high-
cost aress.

We have adso limited the gpplication of certain requirements to large ILECs only,
and, where warranted and supported by the record, have set different standards for small
and lage ILECs. Certan limited service qudity requirements continue to agpply to
CLECsaswdll.

We have adso added language that describes how we intend to apply this Rule to
ILECs subject to a Commission-gpproved adternative form of regulation.

Section 7 — Definitions

We have ddeted from the Quality of Service Rule any definitions that pertained
exclusvely to Cusomer Protection. We have added a definition for “discretionary
sarvices” because parties found this term ambiguous. We have added definitions of

“smdl” and “large” LEC and ILEC, based on whether the (I)LEC has 50,000 or more
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exchange access lines or fewer than 50,000 lines. We have adso defined “low-dengity
zone” and “high-dendty zone,” terms used in connection with the designed services

ingdlation sandard, based on an ILEC's classfication of its wire centers pursuant to the

FCC's rule on zone dendty pricing. For this purpose, pursuant to 17 NMAC 1.2.37.4, we

take administrative notice of 47 C.F.R. 869.123, “Dendgty Pricing Zones for Specid

Access and Switched Transport,” which establish criteria and procedures for ILECs to

identify dendty pricing zones. Although the zones established pursuant to the FCC rule

are used primaily to determine the pricing of high-capacity fadilities, the criteria used to

sort wire centers anong the zones are condstent with the purpose for which such

classfication will be used in Section 13.

In addition, we have supplied a definition of-and “fadilities-based CLEC,” a term

used in Section 10, “Provison of Service during Maintenance or Emergencies”  Findly,
we have defined “circumstances beyond the reasonable control of the ILEC,” as this
concept is relevant to severa sections of the Rule,

Ddeted Section (formerly Section 8) — Rdationship of Retal Standards to Wholesde

Standards

This section attempted to define circumstances under which a CLEC would not be
held accountable for service qudity deficiencies caused by the underlying service
provided by a wholesde supplier (typicdly the ILEC). This section drew criticism from
the mgority of commentors, for a variety of reasons. The AG commented that a LEC
should be accountable to its retal customers for its service qudity, regardiess of the
cause of the problem. Qwest noted that ILECs were not the only providers of wholesale

srvice Saff pointed out that determining culpability would become adminigratively
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burdensome and that, in any event, this provison would be unnecessary if the changes
proposed by Staff (which would exempt CLECs from complying with specific service
quality standards) were adopted.

In light of these comments, our decison to adopt Staff's recommendation to
exempt CLECs from specific service qudity standards and the associated sanctions, and
our gpprova today of a separate rule providing for the expedited resolution of disputes
between carriers, we have deleted this section from the Rule.

Section 8 — Reporting Requirements for ILECs

Both Qwest and VALOR objected to the degree of detail in the proposed
reporting requirements and the frequency. VALOR indicated that it was amenable to
reporting wire center-specific data, with reports submitted quarterly, except for held order
reports, which it agreed could be filed monthly. In its reply, Staff indicated that
quaterly filing was sufficient, but that a report should contain monthly data (for each of
three months).

NMECG dso expressed concerns about the extent of reporting requirements as
they applied to smdl ILECs. Staff proposed that smal cariers be permitted to file once a
year, reverting to more quarterly reporting (consstent with large ILECs) whenever the
gndl ILEC's peformance (as shown in the annud report) fell short of the Commissont
established standard. We are concerned that recelving this information only once a yesr,
even for a smdl ILEC, may be too infrequent and consequently will hamper the
Commisson's ability to respond to emerging service qudity problems. It is our
expectation that once an ILEC has a reporting sysem in place, reporting semi-annudly

will not be burdensome.
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Thus, we have revised the rule to require large ILECs to report monthly data, on a
quarterly bass, and smdl ILECs to report semi-annudly, reflecting daa in quarterly
increments. We have dso eiminated some of the proposed sub-categories from the held
order reports and added reporting requirements for designed services, consstent with our
decison to include desgned sarvices qudity of sarvice standards in this Rule  In
addition, to reduce the reporting burden, we have diminated the requirement tha the
ILECS report explain indances of substandard performance.  We expect ILECs to
cooperate should the Commisson request further detal on the reasorns for any
deterioration in service qudity reflected in their reports.

Section 9 — Outages

Based on comments from Staff, Qwest, VALOR, NMCC, and NMECG, we have
modified this section to apply to LECs, rather than dl cariers, and have established
separate thresholds (based on the number of affected customers) for service outages that
an ILEC mug report to the Commisson. We have rased the large ILEC threshold
ggnificantly, but not to the same leve used by the FCC (as proposed by Qwes), as
different policy consderations pertain to outages affecting basc locd exchange service.
We have dso lengthened the time for reporting outages from 60 to 90 minutes for both
gmdl and large ILECs.

Section 10 — Provision of Sarvice During Maintenance or Emergencies

Qwest suggested that this section, which imposes requirements to maintain certain
emergency back-up facilities, to establish emergency recovery plans, and to minimize
savice disuptions from routine maintenance, should adso apply to facilities-based

CLECs. We have revised the section accordingly.  Consgstent with a recommendation
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from Staff, we have aso required carriers covered by this section to file copies of their
emergency plans with the Commission.

Section 11 — Access to and Audit of Data

As discussed with regard to Section 9 of the Consumer Protection Rule, Qwest

expressed concern the proposed rule might conflict with the reguirements of federd law

(47 U.S.C. § 222) regarding the disclosure of customer proprietary network information.

Genegdly, the rule cdls for the LEC to provide the Commisson with aggregate rather

than customer-specific information. However, to ensure consstency with other sate and

federa laws on data privacy, we have included language to address this concern.thata

Section 12 — Ingdlation of Basic Loca Exchange Service

This section (1) <specifies the time intervas reguired for ingdlation of a

cusomer’s primary loca exchange line (based on whether the customer’s premises is

within 1000 feet of a digribution termind or further than that distance), (2) establishes a

requirement for assgning a tracking number to dl orders for basic loca exchange

sarvice, and (3) reguires the ILEC to file its line extendon policy, for the Commisson's

review and approvd. The tracking reguirement in subsection (A) was origindly part of a

separate section on “ Confirmation of Service’ that has been deleted.

We have added an inddlation interva for providing primary locd exchange lines

to customers whose premises are more than 1000 feet from the didribution termind,
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because we bdieve that getting telephone service to unserved customers within a

reasonable time is consgsent with the objectives of H.B. 400, whether or not the ILEC

has to deploy some new facilities to provide such service.

The most controversal aspect of the proposed rule was the 98% standard for

timdy inddlation of savice The gandards for inddlation of primary loca exchange

lines and the held order standard are now contained in Section 19.Qwest-tock-the-pesition
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Section 13 — Alternative Service and Credits

The AG drongly felt that any customer who was unable to get telephone service
(i.e, a primay line) within the dandard interva should recelve dterndive service,
because customer credits or pendties do not directly mitigate the effects of delay. Staff
supported this view.  We have adopted the language proposed by Staff for this new
section.

Section 14 — Ingdlation of Desgned Savices and Section 15 — Out-of-Savice Credits

for Designed Services

The proposed rule did not specifically address indalation and repair of designed
services. At the public hearings, Internet services providers (ISPs) spoke extensively of
the difficulties that they were incurring getting service inddled and mantaned in a
timely manner, paticularly by Qwest. The ISPs dso complained that Qwest had resisted

their efforts to have standards for designed services addressed within Qwest’s proposed
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AFOR Pan, which is now before the Commisson for review. Staff, in its reply
comments, suggested including a dandard and customer credits for designed services
held orders. At the public hearing on October 31, Staff and a representative of the ISPs
adso commented that theyunderstoed-thai-in Minnesota, Qwest had stipulated to designed
services quality standards in connection with its AFOR.  Pursuant to 17 NMAC 1.2.37.4,
we take adminigrative notice of the AFOR (as amended) to which Qwest and other
parties Sipulated, and which was gpproved by the Minnesota Public Utilities Commission
in its Fina Order entered in Becket—No.Docket No. P421/AR-97-1544 on December 11,
1998 (as amended by the Minnesota PUC's Order of June 28, 2000 in Docket No. R
3009, 3052, 5096, 421, 3017/PA-99-1192). That AFOR concerns amended service
qudity standards under the U S West (now Qwest) AFOR plan for the State of
Minnesota.

The Commisson's mandate under H.B. 400 includes ensuring the deployment of
high-speed data services and the investments in infrastructure necessary for this
deployment. In the Infrastructure Rule that we adopt today, an ILEC's performance in
medting its infrastructure deployment obligations reative to the provisoning of high
Speed data services is to be judged, at least in part, by its ability to ingtdl these services in
a timdy manner and keep them in good working order. This requires that there be
standards for ingtdlation and repair of designed services. Standards for designed services
ingdlation are included in the VALOR AFOR plan.

In light of the record and the clear intent of the Legidaure to promote the
avaladlity of high-speed data services, and taking into account the above-referenced

Stipulation gpproved by the Minnesota PUC, we have added two sections to this Rule
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based on the designed services qudity of service standards and associated sanctions
contained in that Stipulation.

Section 167 — Directory Assistance and I ntercept

Qwest asked that this section be amended to permit additiond time for the
required actions in the event that they occur during a period when the ILEC must conduct
routine maintenance. We accept this suggestion and have revised the Rule accordingly.

Section 187 — Network Completion Requirements for Direct Didled Cdls

Condgent with comments from Staff and the NMCC, we have amended this

section to gpply only to ILECs.

Section 198 — Network Completion Requirements for Operator Asssted Calls

This is the only section in the Rule that gpplies to al cariers who offer operator
svices. The text defining an “answer” has been ddeted, as it is dready defined in
Section 7.

Section 1920 — Qudity of Sarvice Standards for Non-Designed Services

has—been—omittedfrom—this—section—Owest took the podtion that the same standard for

installation should apply to both ILECs and CLECs, vhereas both Staff and the NMCC

gated that this section should apply to ILECs only because CLECs cannot attract new

customers unless they are able to make sarvice avallable in a time frame acceptable to the

custome. We agree with the postion advanced by Staff and the NMCC and have

revised this section to apply to ILECs only.

Owest dso objected that the standard requiring 98 percent of primary locd

exchange savice inddlations to occur within five busness days was too srict, and
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proposed that the standard lowered to 95 percent and to include not only primary lines,

but dso additiond lines, CLASS features (what we have termed “discretionary

savices'), and line moves and changes. VALOR proposed a range of between 94 and 97

percent and also proposed broadening the category of services to which the standard

would apply. In its reply comments, Staff agreed to using the 97 percent levd (based on

Period 3 of the VALOR AFOR) for primary and additiona lines, plus moves and changes

(but not CLASS features).

We have consdered these positions and made certain changes. We have lowered

the percentage standard, but do not agree with the proposas to expand the class of

sarvices to which the ingdlation standard would apply. The record shows that customers

in New Mexico are extreamdy dissatisfied when they are unable to get even a single line

hooked up to the tdephone network. If we—includedwe included within that

measurement  additional lines for cusomers that dready have tdephone service and

moves and changes for existing cusomers, we would dilute the sandard and make it a

less potent tool for encouraging ILECs to meet the needs of customers who have cannot

get even a primary exchange access line.  Since we decline to broaden the coverage of the

slandard, we have set the percentage standard one percentage point lower than the top of

the range used in the VALOR AFOR, at 96 percent.

Saff dso suggesed including a standard for held orders, based on the VALOR

AFOR. We have added language to provide that the annud average of an ILEC's

monthly held order rate (defined as the number of held orders as of the last day of the

month, excluding orders for which waivers have been granted, tthe-end of a-givenmonth
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expressed as a percentage of total number of switched access in lines in service at the end

ofta that month) may not exceed 0.035 percent.

Qwest and VALOR dso objected that the remaning—standards in this section

petaning to the trouble report and repeat trouble reports rates and out-of-savice

clearances were aso-too drict, and suggested levels based on the VALOR AFOR. Inits
reply comments, Staff agreed to have the standards modified to levels in Period 3 of the
VALOR AFOR. We have adjusted the remaining standards in this section consstent
with the Staff’s changes.

Section 20 — Timay Response by Customer Service Representatives

This section contains materid formerlly included in the prior section on Service

Qudity Standards, since those standards apply only to non-designed services, while the

requirement for a timely response by customer service and repair center representatives is

not limited to any particular subset of an ILEC’s services. We ae dso requiring the

filing of an exception report whenever the ILEC fails to meet any d the sandards in this

section.

Sections 21 and 22 — Adggregate Customer Credits and Cdculation of Aggregate

Customer Credits

First, we have retitled these sections to reflect the fact that the monetary amounts

lage ILECs will owe to cusomers if they fal to medt the required service qudity

sandards are rate credits, rather than pendties. Second, for clarity, we have broken the

requirements into two sections, one deding primarily with the annua compliance report

and the required timing of credits, and the other deding with the caculation of credits,

based on the relationship of performance to the applicable standards.
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Qwest’s comments on this section focused more on the standards themselves than
on the credit mechanism. VALOR recommended subdituting the aggregate credit
provisons from the VALOR AFOR. The AG expressed the view that the ameunt
efamount of the credit (formerly termed “pendty”) in subsection (A) was far too low to
motivate an ILEC to overcome problems with inddlation delays and proposed that we
increase the monetary amount sgnificantly.

Staff took the gpproach of adapting the structure of the VALOR AFOR, with
some modifications including usng Period 3 dandard for clearance of out-of-service
trouble reports, trouble reports, and repeat trouble reports.  We find Staff’s proposal to
be reasonable, with one sgnificant reservation. Under the Staff’'s proposed framework,
adapted from the VALOR AFOR, the aggregate credits are caculated on the bass of the

ILEC's peformance statewide and over an entire year, with the exception of Staff’s

proposed subsection (1), which would have caculated credits based on a wire center-

based sandard for the percentage of out-of-service clearances. Statewide, annuad

gatigics ae likdy to mask sgnificant sarvice qudity problems that may have aisen in

particular wire centers during the course of the year. The standards we proposed and the

aggregate credit obligations associated with them were intentiondly structured to
encourage ILECs not to permit service qudity to deteriorate in any geographic area of the
date. To achieve this objective, it is essentid that some of the service quadity standards
and the associated sanctions apply to monthly performance at the wire center level. Thus,
while we have adopted mogt of the Staff’s proposd for an dterndtive verson of this
section, we have added back in provisons, in Section 2lsdbsections-(A) and Section

22(K-G), requiring for reporting and caculation of credits based on the wire center-based
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standards in Section 19. Because the ILEC's monthly rate for out-of-service clearances
on a wire center-specific basis is addressed in subsection (GK), we have revised
subsection (GE) to cover the average performance for out-of-service clearances in dl
wire centers, on a statewide, annud basis.

We did not adopt the proposed subsection (D) in Staff’s dternative version of this
section because designed services standards and the credits payable for faling to meet
those standards are now addressed in Sections 15 and 16 of thisRule.

Section 232 — Individua Customer Credits

This section gpplies to dl ILECs, and ensures that customers of both smdl and
large ILECs receive some compensation when the ILEC does not ingtdl or to restore
sarvice to the customer in a timey manner.  The comments reflect some confusion as to
the purpose of the individud credits for “missed inddlation commitments” The term
“commitment” here refers to the time frame for sarvice ingalation specified in Section
12 of the Rule. It did not mean that an ILEC did not show up at the scheduled ingtalation
gopointment. As Staff pointed out, the proposed credit would have seemed somewhat
onerous if they were being imposed for this purpose. We have made edits for the purpose
of darifying subsection (C), including revisng thetitle of that subsection.

Section 243 — Ratemaking Treatment of Pendties and Credits

This rule has been edited to include reference to the Commisson's satutory
pendty authority, and for clarity.

Section 254 — Exemptions or Variance

To permit us to consder requests by a LEC (or, in the case of Section 19, a

carier) for flexibility in the gpplication of one or more provisons or these rules, we have
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added a section permitting the Commission to grant an exemption or variance where the
circumstances warrant such trestment.

We have incorporated, as subsection (B), the provisons formerly addressed in the
sepaate section, “Waiver of Time Limits” deding specificdly with hedd orders.  The
proposed rule attempted to establish a standard of financid hardship associated with
ILECS requests for waiver of time limits on held orders. The mechanics of the proposd
drew criticism from Qwest and VALOR, as they would have defined unreasonable cost in
terms of a percentage of the ILEC's intrastate revenues, and these large ILECs objected
that such cost-based determinations were inconsstent with the trangtion away from rate-
of-return regulation. The AG, on the other hand, urged the Commisson to deny al hed
order waver requests unless the ILEC could certify that fulfilling these orders would
“trigger the filing of Form 8K of the Securities and Exchange Commisson as a materid
adverse event thregtening the financid viability of the company if the company were a
publicly traded entity.”

Staff disagreed with Qwest’'s proposed changes in this section, dating that the
Commission had dready expresdy rgected the approach to high-cost waivers advocated
by Qwest in a previous order on Held Waiver Petitions, SCC Docket No. 96-115-TC,
issued on December 15, 1998. Staff agreed with cetain aspects of the AG's
recommendation, athough not the proposal to use the SEC standard as the sole basis for
wavers. Staff proposed the following:  (1)}—that) that high-cost not be a basis for waiver
of the hed-order standard; (2) that a zero-tolerance standard (proposed by the AG) for
held orders not apply until orders have been held for more than 180 days, and (3) that the

granting of a hdd order waver not affect the cdculaion of credits for late falure to
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ingal the required percentage of primary locd exchange lines within the prescribed

timeframesinstaiaion— We have adopted the Staff’s proposa, with modifications, and
where necessary have made edits to other sections to conform them.

THE COMMISSION FINDS AND CONCLUDES:

1 The foregoing statements and discusson are hereby adopted as Findings
and Conclusions of the Commission.

2. The Commisson has jurisdiction over the parties and subject matter of
this case.

3. It is in the public interest for 17.11.16 NMAC (Customer Protection), and
17.11.22 NMAC (Quality of Service Standards), to be adopted as provided by this Order
and as set out in, respectively, Exhibits 1 and 2 to this Order.

4, The Commisson has the jurisdiction and authority to adopt and issue
these rules pursuant to NMSA 1978, Sections 8-8-4, 8-8-15 and 63-9A-8.2.

5. Due and proper notice has been given.

IT ISTHEREFORE ORDERED:

A. 17.11.16 NMAC is hereby adopted and approved as provided by this
Order. As so adopted and approved, 17.11.16 NMAC is attached to this Order as Exhibit
1

B. 17.11.22 NMAC is hereby adopted and approved as provided by this
Order. As so adopted and approved, 17.11.22 NMAC is attached to this Order as Exhibit
2.

C. 17.11.16 NMAC and 17.11.22 NMAC shal be published on or before

December 29, 2000 in the New Mexico Regiger and shal be effective January 1, 2001.
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D. This Order is effective immediatdly.
E Copies of this Order shal be sarved on dl persons on the attached
Certificate of Service.

F. This Docket is closed.
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| SSUED under the Seal of the Commission at Santa Fe, New Mexico, this 121"
day of December, 2000.

NEW MEXICO PUBLIC REGULATION COMMISS ON

BILL POPE, CHAIRMAN

HERB H. HUGHES, VICE CHAIRMAN

JEROME D. BLOCK, COMMISSIONER

LYNDA M.LOVEJOY, COMMISSIONER

TONY SCHAEFER, COMMISSIONER
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