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D.T.E. 00-39-A

Rulemaking by the Department of Telecommunications and Energy, pursuant to 220 C.M.R.

88 2.00 et seq., to promulgate regulations governing an expedited dispute resolution process for
complaints involving competing telecommunications carriers as 220 C.M.R. 88 15.00

et seq.

ORDER PROMULGATING FINAL REGULATIONS

|. INTRODUCTION

On June 5, 2000, the Department of Telecommunications and Energy (" Department”) proposed
regulations to create an accelerated docket for disputes involving competing telecommunications
carriers. In its Order Instituting Rulemaking, D.T.E. 00-39, at 1 (2000), the Department noted that the
formal complaint procedures in place at the Department are often too slow and cumbersome to address
adequately many local competition disputes. The Department proposed several new regulationsin the
new section 220 C.M.R. 88 15.00 &t seq., which, once in effect, would provide for the option of quicker
resolution of certain complaints brought to the Department. The Department's proposed regulations were
modeled in large part after the Federal Communications Commission's ("FCC's") Accelerated Docket
Procedures as discussed in Amendment of the Rules Governing Procedures to be Followed when Formal
Complaints are Filed Against Common Carriers, Second Report & Order, 13 FCC Rcd 17018 (1998)
("ECC's Accelerated Docket Order™). See47 C.F.R. § 1.730.

In the Order opening this rulemaking, the Department solicited comments on the proposed regul ations.
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The Department received an initia round of nine written comments X After recei pt of theinitial
comments, the Department conducted a public hearing on July 7, 2000. On July 21, 2000, the

Department received five written reply comments, 2.

1. EINAL REGULATIONS

This Order adopts the final rules implementing expedited dispute resolution procedures for complaints
involving competing telecommunications carriers. These rules, found in new section 220 C.M.R. 88
15.00 et seq., are designed to facilitate increased competition for telecommunications services by
offering an option for prompt resolution of disputes between carriers. Overall, the commenters were
supportive of the Department's proposed rules. The commenters, however, objected to a number of
provisions and offered suggestions for changes. The Department has modified several of its proposalsin
response to suggestions from commenters.

A. Participation in Accelerated Docket Proceedings

1. Comments

Several commenters strongly supported proposed 220 C.M.R. § 15.04(1), which proposed that
participation in accelerated docket proceedings would not be conditioned on voluntary participation by
both (or all) parties (Mpower Comments at 2; NECTA Reply Comments at 11; AT& T Reply Comments
a 1-2; Rhythms Reply Comments at 4-5; Mpower Reply Comments at 2-3). However, Verizon
disagreed, arguing that requiring a party to participate in accelerated docket proceedings without its
consent would deprive that party of procedural rights and necessary preparatory time that it would have
under normal complaint rules (Verizon Comments at 2-3; Verizon Reply Comments at 2). Other
commenters suggested that the Department retain the authority to transfer an existing complaint onto the
accelerated docket on its own motion, similar to the Department's authority under proposed 220 C.M.R.
8 15.04(4) to transfer a matter off the accelerated docket on the Department's own motion (M power
Comments at 4; Rhythms Reply Comments at 6). Commenters al so raised the concern that the
requirement in proposed 220 C.M.R. 8§ 15.04(3) that the parties must show they participated in good
faith negotiations for at least ten days prior to filing a request for inclusion on the accel erated docket
would permit the party opposing the process to block the complainant's access to the accel erated docket
by merely refusing to negotiate during this time (Mr. Kanter Comments at 2; Mpower Comments at 2-3;
AT&T Comments at 3; NECTA Reply Comments at 5-6; Mpower Reply Comments at 2-3). One
commenter expressed concern as to when the "clock™ would start to run on the required ten day pre-
request negotiation period (AT& T Broadband Comments at 2); and other commenters disputed the need
the for a pre-request negotiation period at all (Rhythms Commentsat 3; NECTA Commentsat 2; AT&T
Comments at 3; NECTA Reply Comments at 5-6). One commenter expressed support for the pre-
docketing negotiation period as proposed (AT& T Broadband Comments at 1-2).

2. Analysis and Findings

The Department affirms its proposal in 220 C.M.R. 8§ 15.04(1) that it is only necessary for one party to
elect to participate in accelerated docket proceedings. The Department concurs with the FCC's
conclusion as stated in the ECC's Accelerated Docket Order at 1 32, "[r]equiring mutual agreement of
the parties, as suggested by some commenters, would give either party veto power over the process and
substantially reduce the docket's effectiveness at stimulating a competitive environment.” A party
opposing inclusion on the accel erated docket may respond to arequest for inclusion on the accel erated
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docket and that response may be included in the Department's eval uation whether a matter is appropriate
for the accelerated schedule. Further, the Department is offering the accel erated docket as an option for
carriersif a particular dispute fits within the constraints of the accelerated schedule. Therefore, the
Department will not require parties to an existing complaint to accelerate their complaint if no party
wishes to do so; however, parties to an existing complaint may request transfer of their complaint to the
expedited schedule pursuant to proposed 220 C.M.R. 8§ 15.03(1). The Department believes that the pre-
docketing thirty-day required negotiation period (ten day pre-request negotiation under proposed 220
C.M.R. 8§ 15.04(3) plus the twenty day post-request Department-sponsored mediation under proposed
220 C.M.R. 8 15.03(5)) is an essential part of the accelerated docket process. The Department expects
that, with cooperation from the parties, a significant number of disputes will be resolved during the pre-
docketing negotiation period. Therefore, the Department rejects commenters suggestions to reduce or
eliminate this period. The Department agrees that the proposed regulation requiring that parties show
they have negotiated in good faith for ten days prior to petitioning the Department for expedited review
does raise the possibility of one carrier avoiding negotiations entirely and thereby attempting to block
access to the accelerated docket. Therefore, the Department accepts the suggestion to change proposed
220 C.M.R. 8§ 15.04(3) to require only the complainant to certify that he has attempted in good faith to
engage the opposing party in negotiations for a minimum period of ten days before petitioning the
Department for inclusion on the accel erated docket.

B. Time Intervals on the Accelerated Docket
1. Comments

The Department's proposed regulations set out an accel erated docket schedule consisting of 87 days (97
including the mandatory ten-day minimum pre-request negotiation period). Several commenters urged
the Department to shorten this proposed schedule (Rhythms Comments at 2; AT& T Comments at 3-4;
NECTA Reply Comments at 9-10). Rhythms suggested the accelerated docket be shortened to as little
as 36 days (Rhythms Comments at 3); AT& T suggested a 62, or aternatively, a 75 day process (AT& T
Comments at 3-4; AT& T Reply Comments at 2-3, Att.). Verizon suggested that in order to minimize
confusion, the Department should extend the schedule proposed by the Department to mirror the
schedule in the ECC Accelerated Docket Order (Verizon Comments at 5-6; Verizon Reply Comments at
3). Other commenters suggested overlapping certain steps in the proposed process, or scheduling them
concurrently (AT& T Comments at 3-4). Several commenters questioned how the time intervals would
be calculated, and requested that the Department clarify whether business or calendar days, or a
combination of both, would be used in the accelerated schedule (Mr. Kanter Comments at 2; AT& T
Comments at 2; RNK Comments

a 6, 8, NECTA Reply Comments at 10; Verizon Reply Comments at 4).

2. Analysis and Findings

As stated above, because of the importance the Department places on the pre-docketing negotiation
period, the Department declines to accept commenters' suggestions that the pre-docketing negotiation
period be reduced or eliminated. For the same reason, the Department declines to accept commenters
suggestions that the twenty-day Department-sponsored mediation period occur simultaneously with
post-docketing steps. The Department likewise rejects commenters recommendations that the entire
proposed procedural schedule be further accelerated. The Department expects that the schedule
proposed by the Department will provide carriers with significantly quicker resolution of certain
complaints than the formal (non-accelerated) complaint process while still allowing parties adequate
time to prepare their cases and the Department adequate time to eval uate the issues. For this reason, the
Department does not see the need to reduce, expand, or mirror exactly the FCC's expedited procedures.
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Therefore, the accelerated docket procedural schedule will be adopted as proposed with one addition.
The Department will add to the procedural schedule the option of allowing an opposing party to respond
to an appeal to the Commission of a staff -recommended decision. According to proposed 220 C.M.R. §
15.09, an appeal of a staff-recommended decision is due within five days of the issuance of the staff-
recommended decision or the Commission will concur with the staff recommended decision. Under the
rules adopted today, aresponse by an opposing party to an appeal will be due within three days of
receipt of the appeal. The order on appeal will be issued by the Commission within ten days of receipt of

the response to an appeal L2 Therefore, the final accelerated docket procedural schedule will be 90 days
(200 including the mandatory ten-day minimum pre-request negotiation period). The Department
accepts the commenters suggestion to adopt the definition of "day" in 220 C.M.R. § 1.02(4), requiring
that the term "day" refersto "calendar day" except when a prescribed interval isfive daysor less, in
which case the term refers to "business day.” The accelerated docket procedural schedule as adopted is
asfollows:

e *Days-10to -1 Minimum required pre-request negotiation efforts
e *Day 1 Request for expedited review received by Department

e *Days 3 to 6 Department conference call with parties, document production; first Department
meeting with parties

e *Days 7 to 20 Informal Department-sponsored mediation continues

¢ *Day 21 Complaint docketed on Accelerated Docket

e *Day 27 Answer filed

e *Day 34 Pre-status conference filing due

e +Day 36 Initia status conference

¢ *Day 48 Witness and exhibit lists exchanged

e *Day 49 Proposed findings of fact and conclusions of law due

e *Days 51 to 54 Expedited hearing held

¢ *Day 57 Revised findings of fact, conclusions of law and position statements due
e *Day 72 Staff decision issued

e +Day 77 Deadline for appeal to Commission or Commission Order issued

¢ *Day 80 Response to appeal due to Commission
e *Day 90 Commission order on appeal issued

C. Precedential Value of Accelerated Docket Decisions/Intervention

1. Comments
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Commenters differ on the precedential value that should be accorded to Department accel erated docket
decisions (Mpower Reply Comments at 4-5; NECTA Reply Comments at 7-8; Verizon Comments at 4).
NECTA argues that accelerated docket decisions should have limited, if any, precedential effect
(NECTA Reply Comments at 7). NECTA states that a contrary rule would require all potentially
affected carriers to seek intervention in accel erated docket matters, with the likely result of slowing the
process and the removal of the matter from the expedited schedule (id. at 7). Verizon argues that
findings from accelerated docket cases should relate only to the dispute at issue and should have no
preclusive or precedential effect in other Department proceedings (Verizon Comments at 4). Verizon
argues that parties should not be precluded from presenting a de novo factual caseif the same issues are
raised in a separate proceeding (id. at 5). Mpower argues that decisions resulting from expedited
proceedings should be given the same precedential effect as decisions resulting from the formal (non-
accelerated) complaint process (Mpower Reply Comments at 4-5). The Attorney General warns that the
Department should be sensitive to the possibility of inconsistent resolutions among carriers due to lack
of intervention (AG Comments at 1). Further, the Attorney General suggests that the proposed rules be
modified to reflect the Attorney General's authority under G.L. c. 12, 8§ 11E, to intervene in Department
proceedings, including accelerated docket proceedings, on behalf of Massachusetts consumers, although
the Attorney General anticipates that hisinvolvement in accelerated docket matters will be limited to
those cases which present matters of significant policy interests that he determines should be considered
outside of the accelerated docket (id. at 2).

2. Analysis and Findings

As stated in the Department's order opening this rulemaking, the Department anticipates that primarily
single-issue, two party disputes will constitute most, if not all, the cases on the accelerated docket.

D.T.E. 00-39, at 2-3.4 Further, proposed 220 C.M.R. 8§ 15.04(c) makes clear that whether persons other
than the complainant and respondent will be substantially and specifically affected by the proceeding is

aconsideration for determining whether a matter will be accepted onto the accelerated docket 2 In
addition, intervention by numerous parties in a proceeding accepted on the accel erated docket may
burden and slow down the proceeding to the extent that it is no longer appropriate for expedited
treatment and may be removed from the accel erated docket pursuant to proposed 220 C.M.R. § 15.04(4).
The Department determines that the precedential value of accelerated docket cases will be limited to the
parties and the issue(s) involved in the particular proceeding. The final decision in an accelerated docket
matter will have no precedential impact on disputes between the original parties and a third party; but
future disputes involving the same parties and set of facts would be informed by the prior decision. The
Department isin no way inclined to curtail intervention by the Attorney General in matters on the
accelerated docket and welcomes the Attorney General's participation in cases in which he feels his
participation is warranted. Due to the limited scope of the cases that the Department expects will be
accepted onto the accelerated docket, however, the Department expects that participation by the
Attorney General on behalf of consumersin accelerated docket matters will be the exception rather than
therule.

D. Other Comments and Findings

Commenters suggested that the Department designate that accel erated docket procedures supplant the
dispute resolution procedures contained within carriers' existing interconnection agreements (M power
Reply Comments at 3-4; NECTA Reply Comments at 8; Rhythms Reply Comments at 5-6). Other
commenters disagreed, and encouraged the Department not to undermine the dispute resolution
processes in existing agreements (Verizon Comments at 4; AT& T Comments at 1-2). The Department
intends that accelerated docket procedures not interfere with carriers expressed contractual intent

regarding inter-carrier dispute resoluti on8f a dispute concerns service provided under an
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interconnection agreement, the accel erated docket is an option a complainant may choose once it has
exhausted the dispute resolution provisions, if any, required by the applicable interconnection
agreement, but the accelerated docket will not supersede or supplant negotiated dispute resolution

provisions within carriers interconnection agreements.m

Further, one commenter suggested that when the Department is contemplating removing an accel erated
docket matter from the expedited schedule pursuant to 220 C.M.R.

8§ 15.04(4), due process requires that the Department offer the parties the opportunity to comment on the
contemplated removal, and that Department issue a written statement of reasons for the removal
(NECTA Comments at 2; NECTA Reply Comments at 8-9). The Department disagrees, and finds that
no due process concerns are implicated in removing a matter that is no longer appropriate for accel erated
treatment from the accelerated docket to the non-accelerated complaint docket.

Several commenters requested that, in addition to the option of an accelerated docket, the Department
should provide carriers with the option of seeking preliminary injunctive-type relief from the
Department on a showing of immediate and irreparable harm (NECTA Commentsat 2; AT&T
Broadband Comments at 2; AT& T Comments at 4; Rhythms Reply Comments at 3; NECTA Reply
Comments at 6-7). Verizon disagreed, and questioned the Department's authority to grant such equitable
relief (Verizon Reply Comments at 4-5). The Department finds that the accelerated docket procedures
adopted today go far to address carriers concerns for speedy resolution of inter-carrier disputes, and,
therefore, the Department declines to rule on commenters' suggestions for additional expedited measures
at thistime.

Likewise, commenters suggested that the Department expand the scope of the proposed accel erated
docket procedures to include complaints involving cable television operators and complaints involving
pole attachment disputes (Mr. Kanter Comments at 1; Tr. at 23-28). The Department declines to expand
the scope of this rulemaking to include these suggestions and finds that complaints involving cable
television and/or pole attachment disputes can be adequately addressed within other Department dispute

resol ution mechanisms €

In addition, commenters suggested that certain document production and required filings under the
proposed accel erated docket regulations are redundant and unnecessary (Mr. Kanter Comments at 3;
AT&T Broadband Comments at 2; RNK Comments at 9; NECTA Reply Comments at 10). Specifically,
commenters suggest that the required filing of stipulations and discovery issues contemporaneously with
the respondent's filing of an answer, under proposed 220 C.M.R. 8§ 15.05(4), is premature and
unnecessary given the similar requirement in the pre-initial status conference filings seven days later
under proposed 220 C.M.R. 88 15.07(4), (5) (AT&T Broadband Comments at 2; RNK Comments at 2;
NECTA Reply Comments at 10). The Department agrees that the pre-initia status conference filing of
stipulations and disputed facts is sufficient; thus, the Department will not require a prior filing of
stipulations and discovery issues at the time of filing of the respondent’s answer.

Finally, the Department establishes an effective date of January 1, 2001, for the regul ations adopted
today.

V. ORDER

After considering comments received on the Proposed Requl ations, the Department now issues fina
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rules that balance the interests of telecommunications providers for prompt resolution of disputes while
taking into account the time necessary for adequate case preparation by the parties and sufficient
Department evaluation. Review of these regulations may be had by a petition for declaratory relief in
accordance with G.L. c. 30A, § 7, and

c. 231A, 8 2. Limitations on the scope of review are set forth in Thomas v. Commissioner of the
Division of Medical Assistance, 425 Mass. 738, 746 (1997). Seeaso, G.L. c. 231A, § 9, on construction
of the review remedy. Accordingly, after notice, hearing and consideration, it is hereby

ORDERED: that the regulations designated as 220 C.M.R. 88 15.00 &t seq. and entitled "Accelerated
Docket for Disputes Involving Competing Telecommunications Carriers' attached hereto are hereby
ADOPTED; and it is

FURTHER ORDERED: that the Secretary to the Department shall cause the revised regulations,
adopted today and attached hereto, to be transmitted to the Secretary of the Commonwealth for
publication in the next number of the Massachusetts Register.

By Order of the Department,

James Connelly, Chairman

W. Robert Keating, Commissioner

Paul B. Vasington, Commissioner

Eugene J. Sullivan, Jr., Commissioner
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Deirdre K. Manning, Commissioner

1. The Department received written comments from the Massachusetts Attorney General ("Attorney
General" or "AG"); Mr. David G. Kanter, as an individual member of the Town of Lexington
Telecommunications Advisory Committee ("Mr. Kanter"); New England Cable Television Association
("NECTA"); MediaOne Telecommunications of Massachusetts, Inc., now AT& T Broadband ("AT&T
Broadband"); AT& T Communications of New England, Inc. ("AT&T"); Bell Atlantic-Massachusetts,
now Verizon Massachusetts ("Verizon"); RNK Inc. d/b/aRNK Telecom ("RNK"); joint comments from
Rhythms Links, Inc. and Covad Communications Company (jointly, "Rhythms"); and joint comments
from MGC Communications, Inc. d/b/a Mpower Communications Corporation, RCN Telecom Services,
Inc., and Vitts Networks (jointly, "Mpower™).

2. The Department received written reply comments from NECTA; AT& T; Rhythms; Verizon; and
Mpower.

3. If no appeal of the staff recommended decision is filed, the Commission will issue an order
immediately following the appeal period.

4. Of course, this does not preclude the Department from using the accel erated docket to resolve multi-
issue or multi-party disputes, if warranted.

5. The showing that a person will be substantially and specifically affected by a proceeding isthe
requirement for intervention in a Department proceeding under G.L. c. 30A, 8§ 10; 220 C.M.R. § 1.03(b).

6. On July 7, 2000, Verizon filed with the Department aletter notifying the Department of the method
by which Verizon proposes to comply with the alternative dispute resolution conditions required by the
FCC for approval of the Bell Atlantic Corp./GTE Corp. merger. The ADR procedures proposed by
Verizon inits July 7, 2000 letter will likewise not be supplanted by the accelerated docket procedures
adopted today by the Department, and will provide an additional option for inter-carrier dispute
resolution.

7. In Bell Atlantic Tariff No. 17, D.T.E. 98-57, at 161-162 (2000), the Department suggested that once
accelerated docket procedures were adopted by the Department, those procedures could be available to
resolve disputes under Tariff No. 17. Therefore, we direct Verizon to incorporate these rules, once
effective, into its tariff.

8. Seee.q., Order Establishing Complaint and Enforcement Procedures to Ensure that
Telecommunications Carriers and Cable System Operators Have Non-Discriminatory Access to Utility

Poles, Ducts, Conduits, and Rights-of-Way and to Enhance Consumer Access to Telecommunications
Services, D.T.E. 98-36-A (2000).

Privacy Policy

file://W:\site\utilityregul ation.com\unprotected\orders\order\new\CG%20New%200rders\AP...  5/24/02



Page 1 of 9

220 CMR 15.00 ACCELERATED DOCKET FOR DISPUTES INVOLVING COMPETING
TELECOMMUNICATIONS CARRIERS

Section

15.01: Genera Provisions

15.02: Definitions

15.03: Request for Expedited Review

15.04: Docketing a Complaint on the Accelerated Docket
15.05: Complaint and Answer

15.06: Discovery; Automatic Disclosure

15.07: Initial Status Conference

15.08: Expedited Hearing

15.09: Decision

15.10: Exceptions

15.01: Genera Provisions.

(1) Purpose. The purpose of 220 CMR 15.00 isto establish regulations governing an expedited dispute
resolution process for complaints involving competing telecommunications carriers.

(2) Scope. 220 CMR 15.00 shall apply to all telecommunications carriers and their agents doing
business in Massachusetts.

(3) Effective Date. The effective date of 220 CMR 15.00 is January 1, 2001.

(4) To the extent that a procedural rule is not otherwise included in 220 CMR 15.00, partiesto a
proceeding under this section should refer to 220 CMR 1.00.
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15.02: Definitions.

For purposes of 220 CMR 15.00, the terms set forth below shall be defined as follows:

Day, unless otherwise indicated, is given the meaning in 220 CMR 1.02(4).

Department means the Department of Telecommunications and Energy.

Telecommunications carrier means any entity registered with the Department to provide
telecommuni cations services.

15.03: Request for Expedited Review.

(1) Partiesto formal complaint proceedings against telecommunications carriers within the
responsibility of the Department may request inclusion on the Department's Accelerated Docket.
Proceedings on the Accelerated Docket are subject to shorter pleading deadlines and certain other
procedural rules that do not apply to other formal complaint proceedings before the Department.

(2) Any party that contemplates filing aformal complaint may submit a request to the Director of the
Telecommunications Division, in writing, seeking inclusion of its complaint, once filed, on the
Accelerated Docket.

(3) Within five days of receiving service of a complaint, any respondent in aformal complaint
proceeding may submit by facsimile or hand delivery, to the Director of the Telecommunications
Division, arequest seeking inclusion of the proceeding on the Accelerated Docket. Such a respondent
contemporaneously shall transmit, in the same manner, a copy of itsrequest to all partiesto the
proceeding.
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(4) A request for inclusion of a proceeding on the Accelerated Docket must include:

(a) adetailed explanation of the alleged violation;

legal analysis of position (attach copies of any authorities from other jurisdictions cited);

why the action or inaction is unjust or unreasonable;

the business issues presented by the action or inaction;

the financial impact;

the practical and operational effects imposed upon the requesting party;
whether the issues presented are pending in other Department proceedings,
the specific relief requested;

O O O O O

whether the parties tried to informally resolve the dispute; and

all documents supporting the facts alleged by the requesting party.

(5) Following arequest for inclusion of the proceeding on the Accelerated Docket, but prior to
docketing, Department staff shall schedule and supervise pre-filing informal mediation between the
parties to the dispute during the 20 day period following receipt of the request for expedited review. The
period of informal mediation shall include the following:

o After receipt of the request for inclusion on the Accelerated Docket, Department staff shall
convene a conference call with the parties to discuss the issues.

o Within three business days of the conference call, parties will produce all relevant
documents to the Department and the opposing parties.

o Within six business days of the request for inclusion on the Accelerated Docket, the
Department will convene a meeting with the parties to discuss the dispute. At this meeting,
the Department will, among other things, make an initial assessment whether the dispute is
appropriate for expedited review.

(6) If the parties do not resolve their dispute and the matter is accepted for handling on the Accelerated
Docket, the complainant shall file acomplaint with aletter stating that it has gained admission to the
Accelerated Docket. When it files its complaint, such a complainant shall also serve acopy of its
complaint on the Department staff that supervised the pre-filing mediation discussions.

15.04: Docketing a Complaint on the Accelerated Docket.

(1) Both (or al) parties to a dispute need not agree to the expedited process, it is sufficient that only one
party so elect.
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(2) In determining whether to admit a proceeding onto the Accelerated Docket, the Department may
consider factors from the following, non-exclusive list:

o Whether it appears that the parties to the dispute have exhausted the reasonable
opportunities for settlement.

(b) Whether the expedited resolution of a particular dispute or category of disputes appears likely to
advance competition in the telecommunications market.

(c) Whether the issuesin the proceeding appear suited for decision under the constraints of the
Accelerated Docket. This factor may entail, inter dia, examination of the number of distinct issues
raised in a proceeding, the likely complexity of the necessary discovery, and the likelihood that persons
in addition to the complainant and respondent will be substantially and specifically affected by the
proceeding.

e Whether the complainant states a claim for violation of a Department rule or order that falls within
the Department's jurisdiction.

(e) Whether it appears that inclusion of a proceeding on the Accelerated Docket would be unfair to one
party because of an overwhelming disparity in the parties resources.

(f) Such other factors as the Department staff, within its substantial discretion, may deem appropriate
and conducive to the prompt and fair adjudication of complaint proceedings.

(3) In order to be eligible to file for expedited review, the complainant must certify that the complainant
attempted in good faith to resolve the dispute with the respondent for a minimum period of ten days
prior to petitioning the Department.

(4) If it appears at any time that a proceeding on the Accelerated Docket is no longer appropriate for
such treatment, Department staff may remove the matter from the Accelerated Docket either on its own
motion or at the request of any party.

(5) The Department will determine whether to accept a proceeding on the Accelerated Docket within the
twenty-day period following the request. If acomplaint is accepted onto the Accelerated Docket, notice
of the acceptance will be given to the parties and posted on the Department's website.

15.05: Complaint and Answer.

(1) If amatter is accepted for expedited review, the complainant must file its complaint with the
Department and serve the respondent. Complaints on the Accelerated Docket shall fully set out the facts
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and legal theories on which the complainant premisesits claims.

(2) Complaints on the Accelerated Docket shall be accompanied, when served on respondents, by copies
of all documents, within the complainant's possession, custody or control, that are likely to bear
significantly on the issues raised in the complaint.

(3) Complaints on the Accelerated Docket will bear the following notation in bold typeface above the
normal caption on the first page: "Accelerated Docket Proceeding: Answer Due Within Seven Days of
Service Date."

(4) The respondent has seven days to fileits answer. The answer shall respond fully to all material
allegations and shall state fully the nature of any defenses. The answer shall include all documentsin the
respondent's control that are likely to bear significantly on the issues in the complaint proceeding.

(5) Thefiling of a separate pleading to reply to affirmative defensesis not permitted in Accelerated
Docket proceedings. Complainants in Accelerated Docket proceedings may include, in a pre-initial -
status-conference filing, areply to any affirmative defenses raised by the respondent.

15.06: Discovery; Automatic Disclosure.

(1) Each party to an Accelerated Docket proceeding shall serve on the other parties, with itsinitial
pleading and with any reply statements in a pre-initial -status-conference filing, copies of all documents
in the possession, custody or control of the party that are likely to bear significantly on any claim or
defense. Document also shall include data compilations and tangible things. A document islikely to bear
significantly on aclaim or defenseiif it:

o Appearslikely to have an influence on, or affect the outcome of, a claim or defense;

(b) Reflects the relevant knowledge of persons who, if their potential testimony were known, might
reasonably be expected to be deposed or called as awitness by any of the parties;

¢ Issomething that competent counsel would consider reasonably necessary to prepare, evaluate or
try aclaim or defense; or

(d) Would not support the disclosing party's contentions.
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(2) Each party to an Accelerated Docket proceeding shall also serve on the other parties, with itsinitial
pleading and with any reply statementsin a pre-initia -status-conference filing, the name and, if known,
the address and telephone number of each individual likely to have discoverable information relevant to
disputed facts alleged with particularity in the pleadings, identifying the subjects of the information.

(3) Inits pre-initia -status conference filing, parties to Accelerated Docket proceedings may request
additional discovery beyond that contained in the initial pleadings. In their pre-initial -status-conference
filings, parties may request additional documents and seek leave to conduct a reasonable number of
depositions, including depositions of expert witnesses, if any. When requesting additional discovery,
each party shall be prepared at the status conference to justify its requests by identifying the specific
issue or issues on which it expects to obtain evidence from each request. At the initial status conference,
Department staff will determine whether requested additional discovery will be allowed.

(4) Interrogatories. Interrogatories shall not be routinely granted in Accelerated Docket proceedings. A
party to an Accelerated Docket proceeding that prefers interrogatories to the other forms of available
discovery, for reasons of convenience or expense, may seek leave in its pre-initial -status-conference
filing to propound alimited number of interrogatories.

(5) Expert Witnesses. Any complainant or respondent in an Accelerated Docket proceeding that intends
to rely on expert testimony shall identify its expert witnessesin its pre-initial -status-conference filing.
Such a complainant or respondent shall also provide its expert statement. An expert statement shall
include a brief statement of the opinions to be expressed by the expert, the basis and reasons therefor
and any data or other information that the witness considered in forming her opinions. Expert witnesses
shall be subject to deposition in Accelerated Docket proceedings under the same rules and limitations
applicable to fact witnesses.

15.07: Initial Status Conference.

(2) Nine days after the answer isfiled, Department Staff will hold an initia status conference at which
time discovery issues (including discovery disputes) can be discussed. Parties that seek additional
discovery beyond that contained in theinitial pleading cycle shall request such additional discovery ina
filing made with the Department two days prior to the initial status conference.

(2) If acomplainant replies to an affirmative defense in a pre-initial - status-conference filing, it shall
include in that filing the information identifying individuals with firsthand knowledge of the facts
alleged in thereply. An Accelerated Docket complainant that replies to an affirmative defense in its pre-
status-conference filing also shall serve on the respondent, at the same time as that filing, those
documents in the complainant's possession, custody or control that were not previously produced to the
respondent and that are likely to bear significantly on the issues raised in the reply.
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(3) Prior to the initial status conference, the parties shall confer, either in person or by telephone,
regarding:

(a) Discovery to which they can agree;

(b) Factsto which they can stipulate; and

(c) Factual and legal issues in dispute.

(4) Two days before the status conference, parties shall submit to Department staff ajoint statement of
(a) The agreements that they have reached with respect to discovery;

(b) The facts to which they have agreed to stipulate; and

(c) The disputed facts or legal issues of which they can agree to ajoint statement.

(5) Two days before the status conference, each party also shall aso submit to Department staff a
separate statement which shall include, as appropriate, the party's statement of the disputed facts and
legal issues of which the parties cannot agree in the proceeding and any additional discovery that the
party seeks. A complainant that wishes to reply to arespondent's affirmative defense shall do so in its
pre-initial -status-conference filing. A party that intends to rely on expert evidence shall include its
expert statement in its pre-initia -status-conference filing.

15.08: Expedited Hearing.

(1) In Accelerated Docket proceedings, the Department will conduct an expedited hearing between 31
and 34 days after the docketing of the complaint. A Department Hearing Officer will preside at the
expedited hearing, administer oaths to witnesses, and time the parties presentation of their cases. In
consultation with the Department technical staff, the Hearing Officer will rule on objections or
procedural issues that may arise during the course of the expedited hearing.

(2) Before an expedited hearing, each party will receive a specific time allotment in which it may

present evidence and make argument during the expedited hearing. The Hearing Officer or other
Department staff presiding at the expedited hearing will deduct from each party's time allotment any
time that the party spends presenting either evidence or argument during the proceeding. The Hearing
Officer shall have broad discretion in determining any time penalty or deduction for a party who appears
to be intentionally delaying either the proceeding or the presentation of another party's case. Within the
limitsimposed by its time allotment, a party may present evidence and argument in whatever manner or
format it chooses, provided, however, that the submission of written testimony shall not be permitted.
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(3) Three days before an expedited hearing, each party to a proceeding shall serve on all other parties a
copy of all exhibits that the party intends to introduce during the expedited hearing and a list of al
exhibits and witnesses, including expert witnesses, with a general description of the issues on which the
witness(es) will offer evidence, that the party may call during the expedited hearing. Service of this
material shall be accomplished either by hand, facsimile or e-mail transmission. Objections to any
exhibits or proposed witness testimony will be heard at the beginning of the expedited hearing.

(4) No party will be permitted to call as awitnessin a expedited hearing, or otherwise offer any exhibit,
unless the individual or exhibit appears on the party's exhibit or witness list. No party will be permitted
to present expert evidence unless the party has complied fully with the expert-disclosure requirements.
The Department may permit exceptions to the rules in this paragraph for good cause shown.

(5) Two days before the beginning of the expedited hearing, parties shall file proposed findings of fact
and conclusions of law. These submissions shall not exceed 20 pages per party. Within three days after
the conclusion of the expedited hearing, parties may submit revised proposed findings of fact and
conclusions of law to address evidence introduced or arguments raised at the expedited hearing. These
submissions shall not exceed 10 pages per party. Three days after the conclusion of the expedited
hearing, parties may also submit short position statements in the nature of abbreviated briefs. The
position statements shall not exceed two, single-spaced typewritten pages.

No more than 52 days after the complaint was docketed, Department Staff will issue awritten
recommended decision. Parties may appeal the Staff recommended decision to the Commission by filing
an application for appeal including supporting argument within five days from the issue of the Staff
recommended decision. An opposing party may respond to the appeal within three days of the filing of
the appeal. No appeal of a Staff recommended decision, or response thereto, filed outside these time
limitswill be valid, absent a clear and convincing showing of good cause. If no appeal isfiled, the
Commission will review the Staff recommended decision and issue a Commission order at the close of
the appeal period. If an appeal isfiled, the Commission will review the Staff recommended decision and
issue a Commission order on appeal, based on the available record, within ten days of the filing of a
response to an appeal or thirteen days of the filing of an appeal.

15.10: Exceptions.

The Department may, where appropriate, grant exceptions from any provision of 220 CMR 15.00.
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REGULATORY AUTHORITY

220 CMR 15.00: M.G.L. c. 159, § 12; 220 CMR 2.00
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